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V 
Giving practical assistance to attorneys in the many problems affecting 
securities is part of our day-in-day-out job. For example we can: 
Relieve your busy office of the entire task of handling transfers of 
securities involved in Estates and Trusts. 
Provide help on Transfer Taxes, both Federal and State, and other 
problems encountered by Transfer Agents. 
A 
Evaluate securities—both listed and unlisted—on an Estate prior to 
official appraisal. 
Establish at no extra cost a Custodian Account where the amount of 
securities involved suggests the need for special handling. 
Cc 
These and many other services—including those relative to your own or your 
clients’ personal investment problems—are available through any of our 98 offices. 
We will be glad to put you in touch with our nearest office for a complete discus- 
sion of these services to the legal profession. 
MERRILL LYNCH, PIERCE, FENNER & BEANE 
Underwriters and Distributors of Investment Securities 
Brokers in Securities and Commodities 
70 PINE STREET NEW YORK 5, N. Y. 
Salt 
Offices in 96 Cities Tru 
——I| Ente 
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CORRESPONDENCE 


Mutual Fund Costs and Service 


I commend TRUSTS AND ESTATES and 
Mr. Dudley F. Cates upon his interesting 
article in the August issue, which illus- 
trates the many advantages of Mutual 
Funds that well justify the reasonable 
cost of acquiring Funds. 


One or two supplementary points might 
be interesting to your readers. In the 
first place, when a Trustee, or other in- 
vestor, purchases Mutual Fund shares 
he usually obtains from 100 to 200 dif- 
ferent securities. I know of no other way 
that an investor can obtain as great a 
number of securities at such reasonable 
cost. A recent calculation showed that if 
an individual purchased 30 stocks in the: 
Dow-Jones Industrial Average the pur- 
chase and selling commissions, odd-lot 
charges and taxes would cost the in- 
vestor over 11%, which is, of course, sub- 
stantially in excess of Mutual Fund 
costs. If the individual tried to purchase 
100 different securities the cost would be 
even greater. 


In your Editor’s Note to Mr. Cates’ 
article you pointed out that only a rela- 
tively few banks have as yet established 
Common Trust Funds. I think it would 
be interesting for your readers to know 
the figure you told me — that there were 
only 73 Common Trust Funds in exist- 
ence in 65 trust institutions. 


I have contacted a number of trust 
companies and find that the average hold- 
ing in the Discretionary Common Trust 
Fund had an average investment of 
about $15,000. Contrarily, the average in- 
vestment in Mutual Funds ranges from 
$1,000 to $2,500. Hence the Mutual Funds 
are the only financial institutions that 
are equipped and willing to take care of 
the small investor. It has been estimated 
that two-thirds of the trust departments 
in the United States have personal trust 
accounts totalling less than $1 million 
each. Contrarily many Mutual Funds 
have under their supervision funds of 
many times this amount and are, natur- 
ally, able to hire more experienced in- 
vestment management, research and 
analytical executives. 


Another advantage that Mutual Funds 
give to the larger investors is diversifi- 
cation of management. If an individual 
investor decides to entrust his savings to 
an investment counsel organization he 
obtains the benefit of the research and 
analytical experience of that one organ- 
ization. Contrarily, if he is a substantial 
investor and divides his savings over 
three or four Mutual Funds he not only 
obtains the insurance of wider diversifi- 
cation, but also obtains three or four 
different managements. 


Walter L. Morgan, 
President, Wellington Fund 


Philadelphia, Pa. 
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EDITORIAL... 


Who Will 
Buy My 
Equities? 


ITHOUT the “risk-taking” of investment in equity 

capital, popular ownership of business and the en- 
tire American system of enterprise is impossible. The alter- 
natives would be either an end to expansion of produc- 
tive and economical facilities or the State Socialism of 
government investment made out of levies on the txapayers 
or consumers. According to a recent statement by Lewis 
W. Douglas, ambassador to Great Britain, this same con- 
dition is at the heart of that nation’s present economic 
crisis. 


Fortunately, the significance of our increasing dearth of 
equity investment is becoming recognized in high govern- 
ment quarters. In his statement prepared for the Committee 
on Banking and Currency of the United States Senate, 
Federal Reserve Board chairman Thomas B. McCabe ably 
pictured the needs and the governmental actions necessary 
to re-activate adequate stock investment in American busi- 
ness. His forceful presentation of the necessity for eliminat- 
ing the double taxation of dividends, reduction of capital 
gains penalties, relaxation of certain institutional restrictions 
on equity investment and a policy of encouragement to 
risk-taking, is a public service of the first importance. 


The financial and business world is well aware of what 
has been happening to dry up the sources of venture capital. 
The traditional source, individuals with large incomes, has 
been taxed to the point of dis-investment. Although there has 
been a great increase in the total savings, the average person 
is discouraged from stock investment both by the “heads 
I lose, tails you win” effect of taxes and the prevalent desire 
for “security” rather than opportunity. The trend to in- 


stitutional management of investments has found little ex-. 


pression in the equity markets, with notable exceptions 
among trust institutions and investment companies. 


Starved of equity capital, corporations have been forced 
to increase—sometimes unhealthily—their debt ratio, or 
to withhold earnings from stockholders for reinvestment. 


Although corporations are the main source of the income 
of our citizens, and the taxes that run our government and 
provide national security, they are the main target of both 
political and unioneer fiscal raids. The government can levy 
seven different taxes on corporations—often on the same 
dollar of income to the investor—and excessive union de- 
mands can create break-even points that may, and have, 
resulted in losses instead of profits. Under such conditions 
it is not surprising that few new recruits are attracted to 
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A meeting in San Francisco, at which Merrill Lynch, Pierce, Fenner 
& Beane discusses financial matters with a group, largely women, 
of potential investors. 


subject their savings to highly irregular or even no income 
and to loss of both dollar or purchasing power of their 
principal. 

Recent studies sponsored by the Reserve Board show that 
while half the families with $7,500 and over annual income 
directly own some corporate stock, less than one of ten of 
all families have such investment. Revenue Bureau data 
further show how the large income field is being dried up. 
Those with incomes of $25,000 and over had 8% of the 
national income in 1929, only 3% in 1946. With taxes tak- 
ing up to 38% of corporate profits, and up to 77% of high- 
bracket individual incomes (often taxing the same dollars 
twice), there is little incentive to take on even the busi- 
ness risks, let alone the political penalties and the chances 
of dollar depreciation. 

The investment fraternity is launching a wide-scale effort 
to popularize corporate investment particularly among those 
with modest incomes to replace the customary sources which 
have become tax-dehydrated. The New York Stock Exchange 
sponsors a $500,000 advertising campaign to take the 
mystery out of securities and “sell” the benefits of partici- 
pation in free enterprise to the man-on-the-street. Merrill 
Lynch, Pierce, Fenner & Beane leads a growing list of 
brokerage firms in informative publicity campaigns and 
courses for potential investors—especially women—with 
class attendance as high as one thousand. Prescott & Co. of 
Cleveland, pioneered “merchandising” exhibits of securi- 
ties at Home and Flower shows which have become wide- 
ly adopted in other cities. Department store techniques and 
even “doorbell ringing” have been urged as necessary to 
raise venture capital. Television shows and motion pictures 
have been developed for mass merchandising. Hornblower 
& Weeks have organized consultant facilities especially for 
small investors, and the Hartford firm of Cooley & Co., has 
set up a speakers bureau giving talks, showing the “Money 
at Work” movie and conducting question-and-answer ses- 
sions at local organizations. Kidder, Peabody & Co., in- 
troduced fortnightly discussions on mutual funds and the 
investments behind them. 

Presented in an appealing, informative manner, such 
efforts are highly desirable. But conducted on a sales-cam- 
paign basis they may do irreparable damage, with reper- 
cussions exceeding those which have plagued “Wall Street” 
since 1929. In fact, as Chairman McCabe points out, the 
present apathy is considerably due to the “burnt fingers 
reaction”. No job for barkers or high-pressure salesmen, the 
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stimulation of public partnership in business cannot be 
healthy unless it rests on a solid economic and _ public 
relations foundation. And as long as Profits and Dividends 
are considered anti-social, they will remain vulnerable to 
political and union attacks. 

The way has been opened to correct popular delusions 
and lack of understanding about personal investment and 
the business system that gives it value. Cooperation between 
corporations, investment institutions, government and per- 
haps some unions, can bring great rewards to all. But there 
are some prerequisites to success of any program to sell 
venture investment to a “security-minded” public. 

Corporations will have to expand their activities in ex- 
plaining to employees the simple economics of business and 
wages. They will have to show how capital serves the 
worker as a partner, and the consumer as an economy. 
They will have to correct delusions about profits and wages. 
They will have to seek dividend policies that stabilize with- 
out undue withholding of the return to dependent investors. 

Government representatives will have to appreciate and 
eliminate the injustice of double taxation of dividends and 
strangling profit taxes. Until the counsel of such leaders as 
Senator Byrd and Secretary of Defense Johnson is heed- 
ed and expenditures and taxes reduced, there can be no 
relief either to investor or consumer. 

Investment institutions have an especially important job 
to do if they are to be commended instead of condemned 
in this campaign to popularize equity investment of savings. 
They must make sure that the prospect understands what 
he is “getting into” and can afford to take the risks. They 
must honestly counsel as to apparent needs of cash reserves, 
insurance, savings or bond investment. The diversifica- 
tion of Common Trust Funds, and of mutual fund shares, 
with professional management and selection of when, as 
well as what, to buy or sell will be increasingly essential, 
and a protection against speculative tendencies and varia- 
tions in income as well as market price. 

Only if people are informed can they afford to put sav- 
ings into “risk” capital, without the additional risk that they 
will blame the “banker” or broker for any unexpected 
difficulties. And only if the voter, the employee and the 
political representatives appreciate the mutual benefits of 
Profits and Capital can either be safe. This is an educational, 
not a selling job, and should be enthusiastically furthered 
by every progressive business and financial instiution in 
its own community. 


a a A 


Income Down; Federal Costs Up 


N his recent seventy-fifth birthday, former President 

Hoover dwelt at some length on the folly and danger 
of the continued rising costs of government. We have 
nothing to add to the statesman’s comment other than to 
give here a few significant figures recently reported by the 
Treasury Department and the Commerce Department. In 
1948 individual incomes reached an all-time high of $1,410 
for each person in the country, as compared with $1,319 
for 1947, a rise of 7%. Apparently nations, like individuals, 
have difficulties adjusting themselves both to increased and 
decreased incomes. 

It is very hard for a person (or a government) with a 
rising rate of income to realize that it just might not go 
on forever. When and if it does begin to reverse itself, the 
problem of cutting costs is painful. We have no crystal ball, 
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but it is no mystery that the business curve is not rising; 
government costs are, however. 

The debt has risen, as of August 18th, to $255 
billion, and is on the way up. For fiscal year 1950 which 
began July 1, government was already more than a billion 
and a half in the red. With tax receipts for this year $130 
million below the same period last year, government spend. 
ing is $300 million above a year ago. It is, indeed, some. 
thing to think over, as the elder statesman advised. 











A A A 


But Is It Security? ... 


(3 OVERNMENT is facing a dilemma in its design for a 
AF “welfare state.” On the one hand is pressure for pass. 
age of what may be called the Truman welfare plan, and on 
the other is the fact that the Federal surplus that increased 
during 1946 and 1947 became a small deficit in the second 
quarter of 1949. 

Programs for relief and social security now being blue 
printed would involve an ultimate annual cost estimated at 
$25,000,000,000 to $30,000,000,000. These programs cover 
wide ground: relief for all needy, old age insurance for 
millions of workers not now covered, higher benefits for 
all who are covered by old age insurance, disability insur. 
ance for 50,000,000, a health insurance program that 
would finally cost about $6,000,000,000 yearly, employment 
insurance to cover practically everyone who works— includ. 
ing self-employed. 

Financing for this program is expected to grow out of 
payroll taxes which, it is anticipated, would be increased 
from $1,800,000,000 a year to an estimated $6,000,000,000. 
Obviously even that rise will not support the whole program 
for long. Washington points out that within another five or 
ten years either there must be another increase in payroll 
taxes, or the system will have to be financed from other 
























revenues. 

New Zealand has perhaps moved further toward _ the 
complete welfare State than any other. Conception of what 
constitutes proper government service is quite broad in the 
island dominion and compasses areas toward which the 
idealistically inclined doubtless look with envy and anticips 
tion. In New Zealand, however, it should be noted that 
total taxation amounts to some 26% of all private income, 
and of that a little more than half is devoted to meeting 
the costs of the social services. 

Similarly, in England, where long strides toward the 
welfare State have been made, 40% of the people’s income 
is now taxed away. About 22% of all British governmen! 
expenditures are for various forms of social security. 

There are two sides to every coin, including that of public 
welfare. So far, voters for the most part have seen only 
that which shows the supposed benefits. 

It would be self-delusion, however, for the country t0 
embark upon vast programs which must be essentially ex 
perimental, without first examining the other side of the 
coin: cost and sources of financing. 

A State that over-taxes its wealth-creating mechanism is 
as the London Economist has observed, “killing the motive 
power that keeps it alive.” An emotional approach 0 
either side of the question is not good enough. The very 
beneficiaries of greatly expanded social security program 
must ask themselves—and their politicians—how good fo 
them, and for how long, is any system that will finally dr 
up the source from which their benefits derive. 
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Western Regional Trust Conference 


Trusteeship In Evolution 


“As patriotic Americans first, and as conscientious trust men second, we must join 
the forces of good against the forces of evil . . . Our institutions are strategically 
located at every point of influence and advantage in the country. We are performing an 
essential service to every class, as well as to our public bodies, corporations and other 
business groups . . . We stand well with the public press, our legislative bodies, our 
courts, and our people generally . . . Our influence can be powerful, widespread and 
effective if we chose to exert it . . . Traditionally we have avoided aggressive conflicts 
with forces which, seemingly, are not of direct concern to our trust business, but we 
ean no longer isolate ourselves or remain in a position of neutrality ... We are now 
becoming vitally concerned and affected by foreign-born ideologies which are aimed at 
destroying our property system and our form of government . .. We should not hesitate. 
at appropriate times, to openly, persistently and strongly defend and advocate the 
American way of life . . . Let us not only guard other people’s property zealously, but 
also fight to protect our system of laws and our economy which enables industrious 
people to earn and possess this wealth and transmit it to dependents, worthy people 
and charitable objectives . . . Trust men will join loyal groups against the evil forces 
of communism, because it is not only an act of patriotism . . . but it is an act in defense 
of the interests of our beneficiaries who depend so trustingly upon us . . .”—L. H. Rose- 
berry, retired vice president and manager of the Trust Department, Security-First National 
Bank, Los Angeles, at the opening session, 23rd Western Regional Trust Conference, 


Salt Lake City, August 17. 





HE modern corporate trustee must 

be prepared to manage, not mere- 
ly hold, all types of real estate, securi- 
ties and business enterprises, H. M. 
Bardt, president of the Trust Division 
of the American Bankers Association, 
told the division’s 23rd Western Re- 
gional Trust Conference, meeting in 
Salt Lake City on August 17-19. Mr. 
Bardt is vice president and senior trust 
officer of the Bank of America N.T.& 
S.A., San Francisco. “The task of the 
trustee is no longer a job of holding a 
piece of property for a certain length of 
time, at the end of which it is delivered 
to named persons,” Mr. Bardt said. “It 
is now a job of vigorous, active, and 
dynamic management of all types of 


” 
property. 


A sound trust new business develop-’ 


ment program, like the trust business 
itself, has its own triangle: (1) the 
market; (2) how to reach it; and (3) 
when, observed Mr. Bardt. After out- 
lining a five-point program to reach 


an expanding market, the speaker em- 


phasized that the time to start is now. 


Turning to the problem of deriving 


a fair profit from ‘trust business, Mr. 


Bardt remarked that in no other lize 
of endeavor is there as much reluctance 


to charge a fair price for a product 
or service. In his opinion, the fear that 
a fair price for trust services will drive 
a customer to another institution is 
generally baseless, the average individ- 
ual usually being willing to pay a fair 
price for what he needs and wants. 
Obviously a complete knowledge of 
costs is imperative in order to establish 


. 
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a fair rate. Moreover, flat rates and 
long term commitments are wholly in- 
consistent with the principles of fair 
treatment to the customer as well as 
the trustee. Hence, fees must be pre- 
dicated upon the value of the services 
when rendered, Mr. Bardt concluded. 
The Conference, which was under 
the general chairmanship of William J. 
Fitzpatrick, assistant vice president of 
Walker Bank and Trust Co., Salt Lake 
City, was opened by L. H. Roseberry, 
retired vice president and manager of 


( 


the Trust Department, Security-First 
National Bank of Los Angeles. In ree. 
ognition of his long and outstanding 
service to the trust fraternity, Senator 
Roseberry was named Honorary Chair. 
man of the Conference. 


Non-Tax Drafting 


Tax questions should not be allowed 
to overshadow the problems which in. 
volve the actual mechanics of property 
disposition in the drafting of wills or 
trust agreements, declared Brigadier 
General Franklin Riter, Salt Lake City 
attorney and counselor, in the first 
principal address of the Conference. 
There are indications, said the General, 
that the tax aspects of property disposi- 
tions are being emphasized at the sac- 
rifice of the fundamental and inherent 
problems concerning their legality. 

“In the creation of trusts, the opera: 
tion of the Rule against Perpetuities 
and the Rule against Restraints on 
Alienation must not be overlooked by 
the draftsman. The constitutions and 
legislative enactments of the states indi 
cate a misunderstanding concerning the 
two Rules, in turn reflected in the court 
decisions,” General Riter asserted. 


























Courtesy of Salt Lake City Deseret New! 


Discussion in Salt Lake City. Left to right, Merle E. Seleeman, Secretary, ABA; H. M. 
Bardt, president, Trust Division, ABA; William J. Fitzpatrick, general chairman of con- 
ference, trust officer, Walker Bank and Trust Co., Salt Lake City. 
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After outlining the evolution of the 
two rules, he devoted a considerable 
portion of his paper to an analysis of 
the recent California case of Estate of 
Sahlender in which the distinction be- 
tween the Rules was recognized and 


applied. 
Firs Streamlining Small Estate Procedure 
n re-§ The present laws governing estate 
nding § administration impose expensive and 
enator § time-consuming requirements, LeRoy B. 
Chair. § Staver, trust officer of The United States 
National Bank of Portland, Ore., told 
the Conference.. Basing his talk on a 
report made as a member of the Trust 
llowed § Division’s Legislation Committee, Mr. 
ch in-§ Staver asserted that some laws common- 
operty | ly regarded as providing relief for the 
ills or small estate constitute “a hodge-podge 
gadier § of legislation, with no apparent plan 
e City} to provide broad general coverage for 
> first} small estates or even to coordinate the 
erence. § various sections.” 
eneral, His survey of existing laws disclosed 
Aspos f 4 number of requirements resulting in 
1€ Saf undue delay and cost, which could be 
herent 


avoided or minimized without violating 
i the basic objectives of estate admini- 
opera-§ stration; namely, the collection of the 
stuities ff assets of the deceased, payment of the 
its O08 debts of the deceased, and distribution 
ced by of the remainders to the heirs or lega- 
is. andi tees. Mr. Staver then set forth and ex- 
s indi plained his suggested remedial statute 
ing the’ which has been referred to the National 
e courti Conference of Commissioners on Uni- 
d. form State Laws. 


Main Hope for Income 


Trustmen must place their main hope 
of deriving satisfactory income from 
trusts on common stocks, declared 
Richard P. Chapman, executive vice 
president of the Merchants National 
Bank, Boston. Two points favorable 
to common stocks which are some- 
times overlooked, according to Mr. 
Chapman, are “the vital role that active 
and profitable private business: plays 
in any free-spending welfare state, and 
the substantial investment value to be 
found in a surprisingly long list of 
common stocks at prevailing prices.” 

Stating that relative risk is the es- 
sence of any investment problem, Mr. 
Chapman classified the four broad cate- 
gories of risk as: (1) the purchasing 
power risk arising from changes in real 
value of the monetary unit; (2) the 
interest rate risk; (3) the credit risk, 
and (4) the ownership and equity risk. 

“Any policy that regards a relatively 
fixed percentage of common stocks as 
desirable cannot command much con- 
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Courtesy of Salt Lake City Tribune-Telegram 
J. Rupen Criark AND L. H. RoseBerry 
Honorary Chairman L. H. Roseberry, right, 
with J. Reuben Clark, First Counselor in the 
First Presidency of the Church of Jesus 
Christ of Latter-Day Saints, who addressed 
the first conference session. 
fidence,” Mr. Chapman continued. “In 
determining these ratios, it is proper to 
look beyond the label on the individual 
securities to intrinsic quality and to 
give consideration to individual cir- 
cumstances and differing needs. 


“Under present conditions, liquid 
funds should comprise a refuge for a 
considerable portion of trust assets that, 
under more favorable market conditions, 
would be invested in long term bonds 
and in stocks. The current risks are 
many, and the stage of the business 
cycle is such that it seems common 
prudence to follow the middle course 
which can be adapted to events. It is 
a premature stage of the cycle in which 
to burn all our bridges behind us. 
Hence, a present reserve for future 
common stock purchases. 


“Any investment list that would re- 
sult from applying this policy should 
yield a present income of above four 
per cent, while emphasizing short term 
over long term securities. Perhaps it is 
lacking in dynamism, but it gives con- 
sideration to all of the risk elements 
and strikes a flexible balance that can 
be revised in bolder or more conserva- 
tive terms as the future may indicate,” 
Mr. Chapman concluded. 


Trustees responsible for investment 
direction had an opportunity to com- 
pare their practices with those of other 
smaller or large departments, as shown 
in the survey of review policies present- 
ed by H. C. Schuyler of the Union 
Bank & Trust of Helena. 


Spiegel Again 


The only way to draw a trust to 
avoid the tax risk inherent in the Spie- 
gel case is to dispose of every interest 


of the settlor in the property, declared 
Willis Ritter, attorney and counselor of 
Salt Lake City. It is not enough to 
leave the ultimate remainder to the 
settlor’s “heirs,” “next of kin,” “intes- 
tate distributees,” or similarly identi- 
fied groups, because under the doctrine 
of worthier title the remainder interest 
is deemed to be in the grantor, Mr. 
Ritter pointed out. 

This doctrine does not apply where 
the date for determining the class of 
beneficiaries is one other than the death 
of the settlor. A clause specifying such 
other date, however, may not be suflici- 
ent, Mr. Ritter cautioned, inasmuch as 
there is the possibility that there may 
be no one who at that date answers the 
description, and the Commissioner will 
claim a reversion in the settlor. 

An ultimate gift to charity, with 
provision for the application of the cy 
pres doctrine in the event the named 
charity is defunct, would seem to pro- 
vide the safest course to non-taxability, 
concluded Mr. Ritter. 


The Surcharge Bugaboo 


Although trustmen should be consci- 
ous of potential liability for surcharge, 
they must not allow it to become the 
dominant element in their thinking and 
judgment, was the view of W. D. Gal- 
lagher, trust officer of the Bank of 
America N.T.&S.A., Los Angeles. Mr. 
Gallagher discussed four main reasons 
why trustees are surcharged: 

1. Self dealing, bad faith, or other 
violations of the trustee’s duty 
of loyalty to the beneficiaries 

. Unauthorized activities 

3. Unwarranted delegation of au- 

thority and responsibility 

4. Failure to act with reasonable 

prudence, discretion and intel- 
ligence under existing circum- 
stances. 

Stating that an alert corporate trus- 
tee should have no fear of liability 
from situations falling in the first three 
categories, Mr. Gallagher explained 
that as to the fourth category “the 
courts generally approach the question 
of a trustee’s negligence with an open 
mind and an attitude of fairness. When 
a trustee can produce evidence that it 
acted in good faith and within the 
scope of its authority, and that it made 
every effort to exercise a sound discre- 
tion under the circumstances existing 
at the time, courts are not usually in- 
clined to substitute their own judgment 
for that exercised by the trustee.” 

To minimize the danger of being 
surcharged, Mr. Gallagher suggested 
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that the specialized skill and facilities 
of the corporate trustee should be used 
as much upon recognizing the exist- 
ence of a problem as upon its solution. 
In handling a recognized problem, the 
trustee should make an adequate invest- 
igation of the underlying facts and 
consider carefully the sometimes con- 
flicting factors involved. Afd in arriv- 
ing at decisions, it should fully avail 
itself of one of its greatest advantages— 
group judgment. 


Educate Public on Deficit Financing 


Business management must help edu- 
cate the American people to the dangers 
of governmental deficit financing, Wal- 
lace F. Bennett, president of the Na- 
tional Association of Manufacturers, 
said in closing the fourth session of 
the Conference. The materialistic philo- 
sophies which have invaded American 
thinking can be combated only by edu- 
cation, he added. 


“There is great need today for 
teachers to understand and trust the 
traditional American philosophy,” Mr. 
Bennett continued. “Here management 
has great and immediate responsibility. 
As individuals, we need to take more 
interest in our local school districts and 
give more personal service on school 
boards and in parent-teachers associa- 
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Remodeled banking rooms of the Harvard Trust Company’s Arlington office in Cambridge, 


Bank Improves Its Decor 





tions. As parents, we need to pay more 
attention to the textbooks our children 
are studying. 

“The duty of business executives 
does not stop with the school’s educa- 
tional facilities. Managers of business 
enterprises need to develop definite 
programs in their own organizations to 
bring teachers into active contact with 


practical business through summer 
employment, plant visits and other 
programs.” 

Urging that plant supervisors be 


trained to explain the facts to small 
groups of employees, Mr. Bennet said 
that business management is being chal- 
lenged as trustee for the consumer, the 
investor, and the employee in the pres- 
ervation of the American system. 


“In modern economic processes, 
management must occupy the unique 
position of a trustee of many vital fac- 
tors in the production-consumption 
cycle, all of which seek a fair share of 
its benefits. To be successful, the man- 
ager must stand in a disinterested posi- 
tion to all these. For the consumer, he 
must operate his business to provide 
the best goods or services at the lowest 
price. As a trustee for the investor, he 
seeks to operate the business in such 
a way as to return a fair profit, com- 
mensurate with the investor’s risk. 


xe 





Mass., feature Indian mural painted by Artist Barney Burstein, of the Boston Museum of Fine 
Arts. The central figure in the mural was adapted from Cyrus Dallin’s famous Indian 
statue in Robbins Memorial Park, Arlington. Bank officials present included Robert R. 
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Duncan, President; James A. Bailey, Director; and Arthur W. Wright, Treasurer. 














as: 
lar 
res 
tai 
bil 


Representing the employee, he has the 
responsibility for seeing that the busi. 
ness provides a fair compensation to 
the men and women who work for it. 






“We can earn and demonstrate our 
right to spiritual leadership if we pro- 
vide definite proof in the plants, in 
the businesses and factories under our 
management, that this is a land where 
men can acquire spiritual satisfactions, 
Freedom cannot exist for our employees 
unless they find it in our plants. Free. 
dom cannot be enjoyed selfishly. It 
must be shared,” Mr. Bennett conclu- 


ded. 


Trust Examiners’ Viewpoint 
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Citing the encouraging spirit of co- 
operation existing between trustmen 
and supervisory authorities, J. L. Ro- 
bertson, Deputy Comptroller of the 
Currency, decried the indifferent and 
antagonistic attitude of some bank di- 
rectors and executive officers toward the 
trust department. He pointed out that 
many of the causes of their dissatisfac- 
tion with the trust business and earn. 
ings are of their own making, specify- 
ing poorly paid personnel, inadequate 
quarters and facilities, and free serv- 
ices. 
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Turning to internal problems whose 
solution is largely in the hands of 
trustmen themselves, Mr. Robertson 
mentioned the dangers of retaining the 
bank’s own stock in a trust account and 
suggested a policy of liquidation rather 
than of attempting to seek protective 
measures. Of somewhat similar concem 
is the situation where the bank is act- 
ing as trustee of its own employees 
trust fund which includes investment 
in the bank’s stock. 


Another type of case fraught with 
risk is that where the bank invests in 
the securities of a corporation in which 
one of its directors holds a dominant 
position. Finally, Mr. Robertson cav- 
tioned against considering the Pru 
dent-Man rule as a shield for excessive 
investment in common stocks. 

































Avoiding Probate 


All short cuts to avoid probate of 
wills in an effort to save time and money 
have fundamental disadvantages and 
deficiencies, according to Laurence H. 
Tharp, vice president and trust officer, 
Anglo California National Bank, San 
Francisco. In listing ten popular shor! 
cuts, Mr. Tharp said they possess four 
common unsatisfactory aspects: 















First is the frequent lack of true 
understanding of the situation by the 
parties involved. Second is the lack of 
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assurance of completion of the particu- 
lar procedure chosen. Third is that the 
resulting title situation is often uncer- 
tain. Finally, there are hidden tax lia- 
bilities. 

While the 


recognizing beneficial 


effects of streamlining probate proced- 
ure and cooperating with the bar to 
minimize the illegal practice of the 
law, Mr. Tharp suggested a more imme- 
diate and opportunistic remedy—publi- 
cizing the living trust as the modern 
and sensible device to avoid probate. 


Trust Business as a Career 


The trust business offers many re- 
wards for men who are willing to work, 
have intelligence, are talented in its 
particular requirements, and have a ca- 
pacity for growth, proudly proclaimed 
R. W. Sprague, vice president and 
trust officer of The National Bank of 
Commerce, Seattle. Some of the rea- 
sons why the trust business offers an 
unusual opportunity for a stimulating, 
satisfying and useful career are these: 


1. It is attractive because it pre- 
sents a challenge to the best 
that is in one. 

. It is important because of the 
responsibility which it de- 
mands. 


3. It makes a strong appeal be- 
cause of the service which it 
gives. 


. It is desirable because of the 
rewards, both mental and fi- 
nancial, which it offers.. 


“The greatest reward of all is the 
satisfaction that comes from doing 
things which have proved helpful to 
others,” Mr. Sprague said. “This comes 
in preserving estates from loss and hu- 
man lives from dependency, in provid- 
ing for the comfort and happiness of 
many, and in contributing to the ad- 
vancement of the social and economic 
life of the country.” 


Fuller Reports 


The closing Conference address de- 
livered by Gilbert T. Stephenson, on 
“Making Trust Business Profitable,” 
was not made available for report and 
publication, nor were the remarks 
addressed to the Conference by Wilson 
McCarthy, president of the Denver and 
Rio Grande Western Railroad. 


Most of the papers and addresses de- 
livered at the Salt Lake City meet are 
more fully reported elsewhere in this 
issue. Reports begin on page 538. 


Foundation Reports 


Approximately $128,000 in new trust 
funds were established for The New 
Haven Foundation during 1948, twen- 
tieth anniversary of its foundation, ac- 
cording to the recent Distribution Com- 
mittee. This brought the year-end total 
of funds administered to $1,640,390. 
Almost $59,000 was disbursed during 
the year for public charitable and edu- 
cational purposes. 


A significant development during 
1948 was the anonymous establishment 
of a General Fund of $4,500 in each 
of the five trustee banks participating 
in the administration of Foundation 
funds: First National, New Haven Bank, 
Second National, Tradesmen’s National, 
and Union and New Haven Trust Co. 


A 4.8 


Harvard University, first collegiate 
institution in America, got its name 
from a Puritan minister, John Harvard, 
who bequeathed half his estate (£780) 
and 260 books to the “schoale or col- 
ledge” proposed by vote of the general 
court of Massachusetts Colony in 1636. 
With total endowment Funds of mofe 
than $200,000,000 it is now the richest 
single educational institution in the 
world. 
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Trust Men on Probate 
Commission 


Governor Henry F. Schricker of In- 
diana has appointed 14 bankers, law- 
yers and lawmakers to the Probate 
Code Study Commission which will 
study Indiana’s probate laws. The com- 
mission was set up by a resolution 
passed by the last session of the Gen- 
eral Assembly. 


Trustmen named to the group are 
Donald S. Morris, vice president and 
counsel, Fletcher Trust Co., Indianap- 
olis; John M. Zuber, vice president and 
trust officer, American National Bank, 
Indianapolis; Earl G. Schwalm, trust 
officer, Lincoln National Bank & Trust 
Co., Fort Wayne; Russell G. Isen- 
barger, president, Merchants Trust 
Co., Muncie; L. O. Titus, vice president 
and trust officer, American Trust Co., 
South Bend, and John T. Royse, vice 
president and trust officer, Merchants 
National Bank, Terre Haute. 

The commission will make a survey 
of the laws relating to probate matters 
and to the administration of decedents’ 
estates with a view to standardizing, 
harmonizing, unifying, codifying, and 


; Reynolds & Co 
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correlating the various existing laws, 
enacting such new laws as may be ne- 
cessary, and repealing unnecessary and 
undesirable laws. The commission will 
submit the results to the 87th session 
of the General Assembly, together with 
forms of bills to accomplish the needed 
vision and codification. 
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Who Gets the Money? 


Two-fifths of the national income goes 
to the fifteen percent of the people who 
make $5,000 and over a year, accord- 
ing to the Federal Reserve Board’s 
recent survey, conducted by the Univer- 
sity of Michigan. Almost a quarter 
(23%) went to those five percent in 
number making $7,500 and over in 
1948. After federal income taxes, the 
top ten percent had their share cut 
from 32% to 29% of the total. Most 
incomes (53% of all the ‘spending units’ 
in the country) were under $3,000. 
Of every twenty families having incomes 
of $5,000 and more, seven are headed 
by executives and self-employed, four 
by skilled or semi-skilled workers, three 
by professional people. 


Watt Street Goes To tHE Fair! Taking a serious view of the admonition to “get out in 
the grass roots” to sell stocks, Reynolds & Co., a member firm of the New York Stock 
Exchange, recently set up an “Invest in America” exhibit at the Morris County Fair in 
New Jersey. Lawrence B. Howell, manager of the firm’s Morristown office, tells a group of 
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local people how they can become part owners in America’s great industries. 






Slichter Foresees Business 
Upturn 
Summarizing his analysis of the cur- 
rent business outlook in the NV. Y. Times 
Sunday Magazine, July 17th, Sumner H. 
Slichter, Lamont University Professor at 
Harvard, reached these conclusions: 


This discussion may be summarized 
as follows: The recession is not merely 
psychological, although the decline in 
prices has very promptly brought high- 
ly conservative buying policies by busi- 
ness concerns; the upturn is not far 
away; the upturn will not wait for senti- 
ment to improve; the upturn will start 
in the non-durable goods industries; it 
will begin with an increase in buying 
by business concerns to replenish inven- 
tories rather than with an increase in 
buying by consumers; the upturn will 
be reinforced by the strong demand for 
new houses by individuals; the upturn 
will begin while the output of durable 
goods is still declining—though the 
prices of many raw materials will un- 
doubtedly start advancing as soon as 
the output of non-durable manufacture 
rises; the vigor of the prospective up- 
turn in the durable goods industries is 
quite uncertain. 


More optimistic sentiment would 
hasten the upturn. It is fortunate, how- 
ever, that the revival of production and 
employment does not require that busi- 
ness men become cheerful or that they 
happen to like the short-term general 
economic outlook or the immediate 
policies of the Government. The founda- 
tion for revival is being laid by the de- 
mand that is accumulating from the 
postponement of buying by both in- 
dividuals and business concerns, and by 
the fact that business is not producing 
enough to supply even present consump- 
tion. 

Each month that consumption ex- 
ceeds production strengthens the founda- 
tion for recovery. Under present condi- 
tions consumption can probably not ex- 
ceed production for more than eight 
months before output begins to increase. 

A A A 
New Common Fund 


Manufacturers Trust Company re- 
ports that it placed its Discretionary 
Common Trust Fund “A” in operation 
on August Ist. 

Establishment of the Fund which is 


invested in a widely diversified list of 
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bonds and stocks, was authorized by. 
the Board of Directors of the Trust 
Company in a plan approved by the 
New York State Banking Board last 
December. 

A A A 


Coast Salaries High 


Median salaries paid to thirteen diff- 
erent kinds of clerical workers in twenty 
cities rose from October, 1948, to April, 
1949, according the semi-annual survey 
of clerical salaries made by the National 
Industrial Conference Board. The Board 
points out, however, the overall increases 
were considerably smaller (about 1.5%) 
than those of the previous six months 
(approximately 5%). Declines were re- 
ported in several cities “presaging a 
possible downturn in the all-city aver- 
ages which, so far, have held up despite 
general business conditions.” 


For six of the thirteen occupations 
covered, San Francisco was paying high- 
er median salaries than any of the 
other cities surveyed; Los Angeles and 
Seattle each account for two more of the 
highest median salaries in the country. 
Cleveland, Detroit, and Houston were 
the only other cities outside the West 
Coast reporting relatively high salary 
levels. 
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Massachusetts Trusts Gain 


Trust assets administered by state 
trust companies in Massachusetts on 
June 30, 1949, aggregated $1,441,862,- 
000, as compared with $1,399,647,000 
a year earlier. There was little change 
reported by the Commissioner of Banks 
in the diversification of investments, 
with stocks remaining slightly under 
51%, government, state and municipal 
bonds pushing over the 32% mark, and 
other bonds holding a little under 10%. 
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Class in Trust Department Procedure and Practice, School of Banking at the University of Wisconsin 


Central States Banking School 


More than 600 bankers attended the 
School of Banking at the University of 
Wisconsin, sponsored by the Central 
States Conference, which held its fifth 
session from August 22 to September 3, 
on the University campus at Madison. 
Harry C. Hausman, Chairman of the 
Board of Trustees of the School and 
Secretary of the Illinois Bankers Associ- 
ation, reported that almost all of last 
year’s first and second year students 
returned. The School is conducted for 
two weeks each year, and attendance for 


’ three years is required for graduation. 


Emerson R. Lewis of Chicago, was again 
the Trust Section leader. 

Dr. Herbert V. Prochnow, Director 
of the School and vice president of The 
First National Bank of Chicago, had 
announced the addition of 12 new mem- 
bers of the faculty, which this year 
consisted of approximately 115 lecturers. 
The new teachers include the following 
men well known to the trust fraternity: 
Wayne A. Johnston, J. L. Robertson, 
Deputy Comptroller of the Currency, 
Washington, D. C.; A. Gordon Bradt, 
2nd vice president, Continental Illinois 
National Bank & Trust Co., Chicago; 
Lee P. Miller, vice president, Citizens 
Fidelity Bank & Trust Co., Louisville, 
Ky.; and William E. Anderson, vice 
president & trust officer, Central Trust 
Co., Cincinnati. 

A A A 
Stephenson to Retire 

Gilbert T. Stephenson, Director of 
Trust Research of the American Bankers 
Association’s Graduate School of Bank- 
ing, will retire at the end of the year to 
return to his North Carolina farm and 
write trust books. Mr. Stephenson, who 
in his present capacity in the past dozen 
years has made tremendous contribu- 


tions to the trust business, made the 
announcement in the course of a lecture 
at the Carolinas Bankers Conference 
in July. 
AS A 
- Fund Group Formed 


Virginia open-end investment com- 
panies and their underwriters formed 
the Mutual Fund Institute, in July, and 
elected Paul Bartholet first president. 
Objectives of the new group are to 
establish a common meeting ground for 
the various securities commissioners 
and the mutual funds, for the discussion 
and solution of regulatory problems. It 
is expected that the new organization 
will help to develop a better public un- 
derstanding and acceptance of mutual 
funds and find means, through research, 
whereby such funds can improve their 
service to the public and to the economy 
as a whole. 


Mr. Bartholet recommended that the 
National Association of Securities Ad- 
ministrators and the new organization 
join in a factual survey on costs and 
methods of distribution of mutual fund 
shares, simplification of regulatory re- 
quirements, and to determine how such 
funds can better contribute to the equity 
and venture capital requirements of the 
country. 

A A A 
New Guardian for Timken Heir 


The Greenwich (Conn.) Trust Co. 
has been named by the Probate Judge 
as guardian of the five to seven million 
dollar estate of Eligio Del Guercio, Jr., 
heir to a Timken Roller Bearing for- 
tune. The trust company was appointed 
following withdrawal of a petition for 
the removal of the 17 year old boy’s 
father who, together and another indi- 
vidual, will act with the company as 
an administrative panel. 
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NTIL recently there has never 
been a general unwillingness on the 
part of investors in this country to take 
reasonable risks with their savings. 


During the last two years... in 
spite of a large flow of savings, the 
market for common stocks has been 
sluggish in its response to what his- 
torically were stimulating circumstances 
of inflation and high earnings. Stock 
prices have continued low in terms of 
dividends as well as in terms of earn- 
ings. 

When the apathy to risk-taking re- 
flected in these figures first became ap- 
parent it was ascribed to a_ natural 
“burnt fingers” reaction to the 1929-32 
stock market collapse. Later a plausible 
reason seemed to be investors’ fears of 
a serious postwar depression. However, 
it now appears that this apathy may go 
much deeper. 

The supply of equity or ownership 
capital is of vital importance to a dy- 
namic, expanding economy. The use of 
equity rather than borrowed capital by 
industry renders the economy less vul- 
nerable to debt liquidation. Moreover, 
enterprises which maintain high equity 
ratios are better able to get credit if it 
is needed under any economic condi- 
tions. 


Since the Fall of 1946, new common 
stock issues have averaged only about 
10% of total new corporate security 
issues. In earlier periods of expanding 
economic activity the ratio averaged ap- 
proximately 15%. 


Why are individuals not buying more 
shares in business enterprises? We know 
that the volume of individual savings 
today is tremendous. | am firmly con- 
vinced that an important reason for 
people not buying common stocks is 
the increased emphasis which they place 
upon security and safety of their sav- 
ings rather than upon prospects of gain. 
Security rather than opportunity has 
recently become more and more a part 
of our national philosophy. The disap- 


Personal statement presented before subcom- 
mittee of the Senate Committee on Banking and 
Currency, Ang. 5th. 
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pearance of the frontier and the end 
of geographic expansion, the unsettled 
state of international affairs since the 
turn of the century, and the dark mem- 
ories of financial collapse and depression 
in the early thirties have caused people 
to seek security in investment as well as 
in government intervention to mitigate 
economic and social disparities and in- 
stability. 


Save For Security 


Surveys of Consumer Finances con- 
ducted in postwar years for the Board 
of Governors of the Federal Reserve 
System by the Survey Research Center 
of the University of Michigan suggest 
that an. overwhelming majority of the 
population as a whole save primarily 
for security reasons, such as for a 
rainy day, old age, and emergencies. 
In the survey conducted early in 1948, 
covering all groups in the community, 
62% of those interviewed were oppos- 
ed to holding common stock in busi- 
ness enterprises. Twenty-six per cent 
felt that such securities were not safe, 
while 30% were not familiar with stock 
as an investment opportunity. 


The emphasis on safety is reflected 
in the large volume of individual sav- 
ings currently being held in the form of 
government bonds; of deposits, shares, 
and reserves in such non-commercial 
bank and financial institutions as life 
insurance companies, savings and loan 
associations, and savings banks; as well 
as of reserves in private and govern- 
ment pension and trust funds. In 1948, 
for example, the flow of individual sav- 
ings into life insurance companies, sav- 
ings and loans associations, and mutual 
savings banks alone, totaled almost $6 
billion. Over the past 15 years it ex- 
ceeded $48 billion. For the most part, 
investment in common stock by these 
institutions is prohibited or closely re- 
stricted by state or Federal status. 

High taxation at prevailing levels of 
national income, however, seems to be 
affecting the incentives to invest much 
more than the availability of funds. The 
dollar volume of indivdual savings and 
the volume of such saving in the hands 
of individuals with relatively large in- 


- that businesses might obtain if they 















comes are now much greater than they 
have ever been. In addition, the propor- 
tion of incomes that people save has 
been considerably greater since the end 
of the war than in prior prosperous 
years. In 1947, the 10% of individuals 
with highest income (roughly $6,000 
upward) were still responsible for some- 
what over half of the total volume of 
saving and the dollar volume of saving 
by these individuals was far above that 
of earlier prosperous years. However, 
since the highest rates of the progress- 
ive income tax apply to this group, their 
incentive to invest in risk assets that 
may yield high returns is outweighed 
by the advantage of tax-exempt invest- 
ments ... and, for practical purposes, 
of all life insurance company invest- 
ment income. 


Many companies are retaining a large 
proportion of their earnings rather than 
paying dividends. The new stock money 








paid out higher dividends would have to 
be balanced, of course, against the small- 
er volume of retained earnings. More 
thought and study might very well be 
given to the relative advantages to the 
nation of the form that equity financing 
takes, that is, through the use of retain- 
ed earnings as compared with proceeds 
from stock sales . . . and the extent to 
which the former method substitutes 
decisions of a board for those of the 
free market in allocating capital among 
industries and firms. 

Had dividend disbursements been 
larger, undoubtedly stock prices would 
have been more attractive and 
new stock issues would have been sold. 



















more 






Study of stock market behavior over 
the period of 1895-1946 indicates the 
prices of stock have fluctuated more 
closely in relation to dividends than to 
earnings. 








Despite the general trend to safety 
and security there are many who are 
willing to take the risks and invest their 
funds in expectation of gain. Among 
these are a new group of people with 
savings, including farmers, skilled labor- 
ers, proprietors of small businesses and 
professional men. Many of these poten- 
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tial investors, however, lack knowledge 
about stock investment. 


Perhaps the most important has been 
the low cost of debt money both ab- 
solutely and relative to the dividend dis- 
bursements prevailing on common 
stocks. Interest rates on bank loans and 
long-term bond money are currently 
much below those of previous years 
while yields on common stocks are ex- 


ceptionally high. 
Undistributed Profits, a Source 


An especially attractive source of 
equity funds has been undistributed 
profits. Undistributed profits can in a 
sense be considered free of carrying 
charge, for their volume is determined 
by management decisions concerning 
dividend disbursements. In 1948, a year 
of abnormally high profits in relation 
to capital investment, business corpora- 
tions as a group retained over half of 
their profits after income taxes as com- 
pared with less than a quarter in 1929. 
Inventory profits, however, represented 
a much larger proportion of earnings in 
1948 than in 1929. In addition charges 
based on original cost are, because of 
postwar price increases, insufficient to 
provide for replacement of fixed plant 
and equipment at current prices. 


Interest on debt is a business expense 
and therefore a deduction in determin- 
ing earnings subject to taxes. After 
these earnings have been reduced by 
the full amount of the component income 
tax, any dividends paid from the re- 
mainder to individuals are included in 
their taxable income. We should, how- 
ever, realize that basic inequities may 
exist, and decide upon a long-term cor- 
rective program. Among many sugges- 
tions that have been made, the ones dis- 
cussed below seem to be the most im- 
portant, 


There is no doubt that some addition- 
al investments in corporate equities 
would result from a reduction of in- 
come tax rates, particularly those ap- 
plicable to the higher brackets. Since 
the aggregate amount of income in the 
high tax brackets is relatively not large, 
only a small volume of funds out of 
current income would be directly made 
available for new investment. However, 
the indirect effects in attracting previ- 
ously accumulated wealth now held in 
forms other than equity investment, 
might be significant. 


Some attention should also be given 
to the problem of tax exemption of in- 
dividual income derived from State and 
local government securities and the tax 
status of life insurance company invest- 
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ment. Revision of this type of exemption 
might divert some individual savings 
from such securities, annuities, and in- 
surance to listed stocks or small business 
enterprises. 


Another type of adjustment of the per- 
sonal income tax structure that should be 
considered is more liberal provisions for 
carrying forward and backward losses 
growing out of business operations. Such 
a change would encourage direct invest- 
ment by owners of small unincorporated 
enterprises and partnerships. 


There is little reason on equity 
grounds to tax both the corporation and 
the individual investor on the same in- 
come. However, there is the practical 
problem of levying a tax on that part of 
corporate income not paid out in divi- 
dends and therefore not received and 
taxed as personal income. One proposed 
solution is to continue a moderate cor- 
porate income tax and permit corpor- 
ations to deduct from their taxable in- 
come the dividends they pay. An alter- 
native solution, previously advanced by 
the Magill Committee, is that of allow- 
ing individual taxpayers credit for taxes 
paid by the corporation. 


Government revenues from this 
source would undoubtedly decline some- 
what, though not by an _ equivalent 
amount. The Congress would, of course, 
have to devise alternative taxes to off- 
set their decline but the potentialities for 
stimulating productive investment of 
equity capital are sufficiently promis- 
ing to warrant such action. 


Would Stimulate Investment 


Allowing business concerns to amor- 
tize the cost of additions and betterments 
over a relatively short period of time, 
and to deduct these depreciation charges 
in computing their taxable net income, 
would provide a stimulus to business 
investment at this time. Moreover, by 
permitting larger tax-free recovery, 
through increased depreciation charges, 
of funds invested in plant and equip- 
ment, the short-run contraction of in- 
ternal sources of funds that characterize 
a downward drift in business activity 
would be lessened. 


Frorh an investment point of view 
some of the objections to the capital 
gains tax might be met if a method were 
devised enabling individuals to average 
their capital gains and losses over a 
number of years in order to determine 
their taxable income. However, this is 
a complicated question. 

In view of the large volume of indi- 
vidual savings flowing into private pen- 
sion and insurance reserves, the legal 


restrictions on insurance companies and 
other fiduciaries, which prohibit them 
from investing in corporate stocks 
should be reviewed. These restrictions, 
rightly established many years ago as 
safeguards needed at that time, may, in 
the light of changed savings and in- 
vestments patterns, now be out of date. 
1 recommend that the life insurance com- 
panies, in cooperation with the proper 
state authorities, explore fully the oppor- 
tunities for investing in common stocks 
with the aim of modifying these restric- 
tions. 


There is little ground in past experi- 
ence to support the broad premise that 
many permitted bond investments in- 
volve less risk than carefully selected 
common stock. In general I feel that in- 
formed and flexible investment policy 
together with sound judgment are much 
to be preferred to rigid legal restrictions. 
The experience of endowment funds of 
educational institutions, as well as of 
the fire insurance industry, which oper- 
ate under more liberal investment regu- 
lations, has demonstrated that diversified 
investment -in common stocks along with 
other types of securities can produce 
better than average return. 


In order to prevent domination by the 
life insurance companies of individual 
companies or industries, or unwarranted 
risks of investment loss through common 
stock ownership, such investment should 
be carefully prescribed by appropriate 
legislation. e.g., during the initial period, 
investment of any one life insurance 
company in the common stock of a 
business enterprise might be limited to 

% of the outstanding voting shares or 
$1 million whichever is larger. 


Education and Merchandising 


I urge those engaged in marketing 
securities to give extraordinary consider- 
ation to ways and means of informing 
the public more fully about the invest- 
ment opportunities in stock ownership. 
Some of the largest gains in income 
since the prewar period have been among 
groups like farmers, skilled laborers, 
proprietors of small businesses and some 
professional people whose knowledge 
of common. stocks is very limited. These 
facts pose an educational and merchan- 
dising challenge. 


We do not want the overselling of 
stocks to receivers of small incomes that 
characterized the late twenties. Many 
small income recipients should not as- 
sume the risks of business ownership. 
But there should be an adjustment to a 
changing market and more adequate at- 
tention given to the majority of the up- 
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per-middle-income savers who invest, 
rather than focus on the minority who 
trade in equity securities. 

Investment trusts can offer the small 
saver diversification of risk together 
with the higher income to be derived 
from equity shares. Considerably more 
attention could be given by corporations 
themselves to cultivation of the market 
for future equity financing. Certain ones 
have gone to great lengths by giving 
the general public, particularly stock- 
holders, more information about their 
operations, financial position and earn- 
ings. Some companies have also culti- 
vated equity ownership by their em- 
ployees. Such owenrship can improve 
working relationships and enhance com- 
munity good-will toward the company, 
This and other measures of developing 
good public relations often results in a 
high percentage of stock ownership in 
those areas in which the company’s 
plants are located. 

New Financing Agencies 

In the long-run, there may be a need 
in this country for new types of financ- 
ing agencies, particularly for the chan- 
nelling of equity capital to small and 
medium-sized enterprises. At least three 
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YEAR OF 
CONSECUTIVE 
DIVIDEND 
PAYMENTS 


SOUTHERN CALIFORNIA 


EDISON COMPANY 


* 
PREFERRED DIVIDENDS 


The Board of Directors has author- 
ized the payment of the following 
quarterly dividends: 

50 cents per share on Original 
Preferred Stock, payable September 
30, 1949, to stockholders of record 
on September 5, 1949. 

27 cents per share on Cumulative 
Preferred Stock, 4.32% Series, 
payable on September 30, 1949, to 
stockholders of record on Septem- 
ber 5, 1949. 

T. J. GAMBLE 
Secretary 
August 19, 1949 





Cost of $5,000,000 of New Equity vs. Debt Capital 


Capital Structure (after flotation) : 


Bonds—3% coupon —___-_______. 


Common stock 


ESERIES: ted SAC ll 


Total capital 


Earnings for Current Year: 


Before taxes and fixed charges 
Less: bond interest _ -_..__-_-.-... 


Before Federal income taxes _..._ 
ee ea ae 


After Federal income taxes 
Less dividends on common stock at 7% _......____. 


Balance transferred to surplus ______ 


Charges Applicable to New Capital: 


Interest on bonds _____________.__..___--__- 


Additional income tax _.__ 


Dividends on additional aa 


As a per cent of new capital raised _ 





types of financing agencies have been 
suggested and deserve further considera- 
tion: 
(1) Private financing companies; 
(2) Special community funds and de- 
velopment corporations, and 


(3) Capital banks. 


An illustration of the type of private 
financing company is a _ corporation 
which obtains money from insurance 
companies, trust funds, research and 
educational foundations, established in- 
vestment companies, and individuals, 
and invests such funds in equities of 
new and established business concerns 
that have some product or process to 
be developed that is of scientific im- 
portance. 

Community development corporations 
are usually privately sponsored and ob- 
tain their funds from leading citizens 
and established business enterprises in 
the community. Their primary purpose 
is to bring enterprises that need capital 
into contact with a pool of funds com- 
posed of small amounts of money that 
might separately not be available for 
investment. These plans have the ad- 
vantage of diversifying risks and yet at 
the same time leaving the financing de- 
cisions with local individuals who are 
familiar with the capabilities of the 
businessmen in their communities. 
Among communities with prewar plans 


Company A Company B 
ie 2 5 Sa $ 5,000,000 
nian dicks $ 9,500,000 4,500,000 
aL SW Thiet Sarat a 500,000 500,000 
Be Ty smnsenerns Best $10,000,000 $10,000,000 
sidenlacceshlac Saati’ $ 1,000,000 $ 1,000,000 
Aisccilakiaictcilaital a ee = 150,000 
_....$ 1,000,000 $ 850,000 
380,000 323,000 
ited aeechiog aed $ 620,000 $ 527,000 
665,000 315,000 
aR he AN SRA C T —$ 45,000 $ 212,000 
Penal ee a $ 150,000 
_—§ Cie? G3 

Pre ALES Rec k 350,000 
$ 407,000 $ 150,000 
wus. 8.14% 3.00% 
























that are still operating are Baltimore, 
Louisville, and Easton. More recent 
plans aimed at aiding reconversion or 
relocation of business concerns after 
the war have been developed at Albert 
Lea, Minn. and Ashtabula, Ohio. 

The capital bank proposal has been 
advanced by many individuals and or- 
ganizations in the past and most recent- 
ly by the Committee for Economic De- 
velopment. 








Debt and equity are actually com- 
plementary ways of financing business 
though they must be properly balanced 
in order to achieve a sound financial 
structure. Over the long-run, debt finane- 
ing may be a means of building up | 
equity. I have reference to debt that 
calls for gradual repayment out of the 
retained earnings. Thereby, resources 
originally acquired with borrowed 
capital are gradually refinanced out of 
equity capital. The five to 15-year term 
loan extended by many larger banks 
and most insurance companies, with re 
payments budgeted in accordance with 
expected earnings, is an_ illustration. 
Another example is market borrowing 
through the convertible debenture. This 
type of obligation offers important in- 
centives to management to retain ear: 
ings in order to expend operations and 
build up profits so that holders will be 
induced to convert their bonds into the 
company’s common stock. 






























TRUSTS AND EsTATES 





siness 
anced 
ancial 


SELECTIVE * SWIFT * DEPENDABLE 


Write for details of 
reporting in your field 


CommMERGE) CLEARING HOUSE; ING, 
PUBLISHERS OF TOPICAL LAW REPORTS 


New YorRK 1 CHICAGO 1 WASHINGTON 4 
Empire STATE BLDG. 214 N. MICHIGAN Ave. MuUNSEY BLDG. 


SEPTEMBER 1949 


ALIA aT: 


Ee) I atye 


sy Ie To a 
















HOUGH corporate trust business 
has existed in this country for more 
than 125 years, it still has a long road 
to travel before it reaches its objectives 
or maturity. 

The objectives may be divided into 
three general parts: (1) to develop an 
adequate volume of profitable new busi- 
ness; (2) to administer trusts in our 
care realistically and dynamically; and 
(3) to derive a fair profit from our 
efforts. 


Until comparatively recent times, the 
market was virtually confined to persons 
owning large estates, because the trust 
was primarily used as a medium to per- 
petuate them. For some time the fear 
was prevalent that the trust business was 
doomed by changes in social and eco- 
nomic conditions and very high income 
and estate taxes. Yet, trust business is 
better today, from the standpoint of 
volume and profit, than at any time in 
its history, although the average size 
of trusts handled by all trust institutions 
is now comparatively small. This must 
mean then that we can manage the 
modest estate profitably. 

As a matter of fact, we have learned 
that reliance upon the very large estates 
was a fallacy and retarded healthy 
growth. 

Moreover, we can look forward with 
confidence. Never in our history have 
more people been accumulating estates 
of various sizes. If we use the proper 
methods, we can develop all the new 
business we can handle. 


How to Reach our Market 


First, we must have men especially 
trained in all phases of development 
work, whose sole function is to produce 
mew trust business. Divided responsi- 
bility is usually ineffective; an operating 
‘or an administrative officer should not 
be relied upon to produce a volume of 
new business; he will leave the new 
business effort to be performed last. 





From an address delivered before the 28rd 
Western Regional Prust Conference. 
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Trust Business — 
Adolescent or Matured? 


HARRY M. BARDT 


President, Trust Division, American Bankers Association; 


Vice President and Senior Trust Officer, Bank of America N. T. & S. A. 





Many organizations have tried it for 
years, unsuccessfully; only an organ- 
ized and trained staff of full-time trust 
development men will produce results. 


The full-time trust new business man 
must have sales ability and although he 
need not be an expert in law, invest- 
ments, taxes, accounting, business coun- 
seling, or life insurance, it is essential 
that he familiarize himself with some 
if not all of these subjects. He must 
have a pleasing personality—one that 
will attract people. He must be aggres- 
sive, tenacious and persuasive. 


From time to time various trust in- 
stitutions have attempted to develop a 
formula to determine the fair value of 
potential new trust business. So far as 
I know, very few have been wholly sat- 
isfactory. Our own organization devel- 
oped a formula about three years ago, 
which gives us the present dollar value 
of all potential and actual business pro- 
duced. This is very valuable, but it 
still does not tell us, convincingly, what 
we should pay the man who produced 
the business. We hope to get the answer 
after our formula has been in use a 
reasonable period of time. 

Second, the new business development 
man must have tools with which to 
work. There must be printed literature 
in the form of well conceived and pre- 
pared booklets on each of the various 
types of trust services rendered. 


Program of Prospect Selection 


Third, there must be a well organized 
program of selecting prospects. In most 
institutions this is done by the banking 
officers, who have direct contact with 
customers, together with full-time trust 
new business men. New business men 
almost never make a direct approach; 
the bank officer introduces the trust man 
to the prospect. 

Fourth, there must be a friendly and 
constructive relationship with lawyers 
and life insurance underwriters. As an 
incentive, the trust new business man 
is usually given credit for all business 











emanating from any attorney with 
whom he is maintaining regular contact, 


Fifth, there must be a sound adver- 
tising program. While it is extremely 
difficult to trace any tangible results, it 
is well known that newspaper advertis. 
ing is an effective medium, particularly 
from an institutional standpoint. One of 
the most effective forms is direct mail. 
Perhaps it appeals to me because I can 
see the results and therefore, measure 
its value with reasonable certainty. 
There are also the periodic pamphlets 
now being used by many institutions 
throughout the country, which contain 
current information relating to taxes, 
court decisions and similar pertinent 
data. These pamphlets are distributed to 
carefully selected lists of customers, law- 
yers, life insurance underwriters, ac- 
countants, and others. It is a most effec- 
tive type of literature and builds a vast 
amount of goodwill. 













Most business is secured only after 
aggressive and intelligent solicitation 
conducted on a dignified plane. There 
can be no doorbell pushing or high 
pressure methods in trust new business 
development work. The prospect must 
be in need of trust service or it is a 
mistake to seek the business. There are 
enough who are in need of it. 









It is one thing to know your market, 
and another to know how to go after 
it; but there is still a third important 
element—knowing when to go after it. 
The answer is—now. Generally we are 
prone to delay too long. There are times 
when special efforts may be exerted 
with excellent results. I have in mind 
an event like the enactment of the Rev- 
enue Act of 1948, which gave us the 
greatest opportunity we have ever had 
to stimulate new trust business. 













Trust Management—Static 
or Dynamic 







Fundamentally, our basic duties and 
obligations as trustees, both! legal and 
moral, are no different today than they 
were centuries ago. Only the manner of 
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fulfilling these duties and obligations 
changes as economic conditions and 
other important factors may require. 
The trustee of medieval times was hand- 
ed a tangible article to be held by him 
for the benefit of another person, until 
the happening of an event or expiration 
of a specified period. Real estate consti- 
tuted the major form of wealth. During 
this time and for centuries thereafter, 
a trustee had to concern himself only 
with the task of preserving title to the 
property for his beneficiaries and con- 
veying it to the remaindermen at the 
time specified. Early in the Ninteenth 
Century, about the time of the birth of 
the first corporate trust institution in 
this country, the form of wealth was 
commencing to change to intangible 
property, to stocks and bonds of corpo- 
rations. The fact is, however, that corpo- 
rate trustees were in those days com- 
paratively static and conceived their 
prime function to be that of virtual cus- 
todians. The simple fact is that the 
concept has changed. It is now a job of 
vigorous, active and dynamic manage- 
ment of all types of property. Perhaps 
it is not our function to step into the 
shoes of the creator of the trust and do 
exactly the same things he would have 
done with the same property, but there 
are numerous cases where the measure 
of our responsibility is very nearly so. 

We must be prepared to manage, not 
merely hold, real estate in all forms. 
We must be willing and able to manage, 
actively, all types of securities, and have 
the facilities to enable us to . . . step 
into the shoes of the creator of a trust 
and manage any business enterprise 
which the creator owned during his life- 
time, for a short or long period, depend- 
ing upon the circumstances. 

To fulfill the objectives the creator 
had in mind may mean the management 
of the trust estate in such fashion as to 
provide maximum support for the life 
beneficiary, even to the possible detri- 
ment of the ultimate remaindermen, or 
it may mean just the reverse. We must 
approach the problems of beneficiaries 
with a human and sympathetic under- 
standing using sound business 
judgment and at the same time render- 
ing a personalized service. 


Managers or Custodians? 


Several articles have been published 
dealing with the timely question of 
whether the prime duty of a trustee is 
to preserve the corpus intact for the 
Tfemaindermen, or whether a_ trustee 
should act boldly and carry out the ap- 
parent intention of the creator of the 
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trust. A classic address by Louis S. 
Headley (“Trustees or ‘Gentlemen Ad- 
venturers’ ”, Feb. ’49 T.&E.) represents 
one point of view—that preservation of 
the corpus should be the prime consid- 
eration; and Mayo Shattuck the other 
extreme—that the intended purposes of 
the creator of the trust should be the 
first consideration. Another article on 
the same subject appeared in the May 
issue of Trusts and Estates by John A. 
Sibley, Chairman of the Board, Trust 
Company of Georgia, entitled “Care- 
taker or Manager?” In the last analysis, 
there is very little real difference in the 
views expressed by these eminent trust 
authorities. Fundamentally, each of them 
is seeking the same objective. 

The all-important question of whether 
we should be active managers or passive 
custodians is a challenge to all. Much of 
the reluctance to recognize the realistic 
aspects involved in modern trust man- 
agement is based upon the age-old fear 
of surcharge. With rare exceptions, how- 
ever, prudent, intelligent management 
is fairly good insurance against loss by 
surcharge. 


Subsidy Days are Passing 


The third side of the trust business 
triangle is the realization of a reasonable 
profit. In this respect, corporate trus- 
teeship is probably still in its infancy. 
Although trust business is more nearly 
on a profit-making basis today than at 
any time in the past, many trust institu- 
tions in almost every section of the 
country are still deriving very little, if 
any, profits. Many are operating in the 
red and are able to continue only by 
subsidies from other departments or 
parent organizations. 

In no other business is there as much 
reluctance to charge a fair price for the 
product or service. In all probability 
the difficulty stems from the early days 
when trust service was used only by 
the extremely wealthy. Frequently, trust 
services were rendered without charge 
for an important customer of the bank- 
ing department. 

The average trust estate today is fair- 
ly modest, and it is doubtful that bank- 
ing services used by the trust customer 
are sufficiently large, in most instances, 
to warrant any special departure from 
the normal rates of charges for trust 
services. Most banks realize, however, 
that they cannot continue, indefinitely, 
the high quality trust service unless the 
increasingly high costs are recouped and 
a fair measure of profit is obtained. 

There seems to be an apparent feeling 
of futility among trust men as well as 


senior banking officers, that the problem 
of trust compensation is insoluble. The 
evil, of course, lies in the fact that we 
are always waiting for the other fellow 
to do something. In recent travels 
throughout several sections of the coun- 
try, I was told frankly, by a number 
of senior officers of large and small 
banks, that they were greatly mcerned 
about the nominal, or total lack of 
profits from trust operations. But when 
asked why they didn’t do something 
about it, they said there was very little 
they could do because of competition. 
Of course, their competitors said exactly 
the same thing. There were some isola-~ 
ted, refreshing instances, however, where 
the institutions decided to go on their 
own, and had suffered no bad effects. 

It is not very often that a depositor 
or borrower of a bank will go to an- 
other bank for trust services, simply be- 
cause the latter charges a slightly lower 
fee for that service. | am completely 
convinced of it, after not only trying it 
out in our own institution, but testing it 
by correspondence and conversations 
with trust ‘men. 





The time must come when trust fees 
must be predicated upon the value of 
the services at the time they are rend- 
ered. Flat rates and long-term commit- 
ments are wholly inconsistent with the 
principle of fair treatment to the custom- 
er, as well as to the trustee. One or the 
other will inevitably be the loser. Obvi- 
ously, costs of providing the service are 
the most important consideration. 


79th Consecutive 
Quarterly Dividend 


This dividend of 20c per share 
from ordinary net income is pay- 
able Sept. 30, 1949, to stock- 
holders of record, Sept. 15, 1949, 

WALTER L. MORGAN 


Philadelphia President 


Union CarBIpE 


AND CARBON CORPORATION 


UCC) 


A cash dividend of Fifty cents 
(50¢) per share on the outstanding 
capital stock of this Corporation 
has been declared, payable Oct. 1, 
1949 to stockholders of record at 
the close of business Sept. 2, 1949. 


MORSE G. DIAL, 


Vice-President and Treasurer 
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The Chase offers trust officers and others 
acting in fiduciary capacities a well 
rounded service in this type of invest- 


ment. Inquiries will receive the per- 


sonal attention of experienced officers. 


Bond Department 


THE CHASE NATIONAL BANK 


OF THE CITY OF NEW YORK 


Member Federal Deposit Insurance Corporation 
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Selective Risks 


TRUST INVESTMENT IN A CHANGING ECONOMY 


RICHARD P. CHAPMAN 


Executive Vice President, Merchants National Bank of Boston 


NVESTMENT, not being conducted 

in a vacuum, requires a working hyp- 
othesis about current conditions and the 
investment outlook fully as much as a 
set of policies and rules. We cannot 
withdraw them to some _ investment 
Shangri-la where they will be insulated 
from the shocks of our world. They 
must, perforce, be placed at risk. Our 
daily job continues to be the study and 
selection of those risks. And we can 
never lose sight of the prime import- 
ance of price, for risk is a direct func- 
tion of the price. If a stock or bond is 
cheap enough, it can fully discount all 
of the adversities of the general busi- 
ness and political outlook and the the- 
oretical risks that surround it, short 
of repudiation or confiscation. 


The broad categories of risk to which 
investments are exposed appear to be 
four: 


1. The purchasing power risk, aris- 
ing from changes in the real value of 
the monetary unit. Even cash, bank de- 
posits and other liquid assets are fully 
exposed to this insidious danger, and 
indeed all conventional forms of invest- 
ment in some degree, including com- 
mon stocks. 


2. The interest rate risk, as obliga- 
tions of unquestioned ultimate security 
sustain wide price fluctuation in periods 
of changing money rates. 

3. The credit risk, where some degree 
of doubt exists as to the ability of a 
promissor to fulfill his obligation. 


4. The ownership or equity risk. 
which embraces all of the risks inherent 
in participating in ownership of a busi- 
ness, 

Every form that trust capital can take 
appears to involve one or several of 
these types of risk, and in greater or 
lesser degree. None of these risks is 
hew; neither are any of them obsolete. 
The basic questions remain as to which 
types of risk are most acceptable in a 
trust investment today, and how and to 
what extent a trust fund may properly 
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be exposed to a single type of risk, such 
as that of equity ownership. 


The G-Bond Complex 


In recent years there has been consid- 
erable criticism that policies and prac- 
tices in general use for trust investment, 
which to some extent may have rested 
on false premises, have become out- 
moded. The argument runs that there is 
too much concern for a false stability 
in terms of dollars, an unresponsiveness 
to the real investment needs of trust 
beneficiaries, and an absence of adapta- 


_tion to fundamental economic and social 


change. 


If these criticisms represented merely 
another outcropping of the purchasing 
power of money, or hedge against in- 
flation theory, we might be ready to dis- 
miss them. We cannot protect our bene- 
ficiaries from the consequences of fiscal 
folly and depreciated money for the 
sufficient reason that we don’t know how 
to go about doing so. The type of mone- 
tary and governmental debt inflation 
that we have been experiencing is not 
a copyright of our present leaders; by 
similar devices politicians have been 
defrauding the industrious and thrifty 
for several thousand years. The only 
known cure is to get rid of the politi- 
cians before it is too late. 


The subject cannot be dismissed so 
lightly, however. There are doubtless 
trustees with an inclination to shirk the 
hard work and responsibility that alone 
produce a superior investment result, an 
affliction that has been aptly described 
as the “G” bond complex. Such trustees 
need a goad. Some of the issues go 
deep. 


Flexibility Needed 


There have been no basically new 
forms of investment evolved, but merely 
adaptations such as municipal revenue 
bonds and the savings bond issues of 
the Treasury. For practical purposes, 
the trustee is limited to bonds and 
stocks, and, to some extent, real estate 
mortgages. Thus, if the critics have any- 
thing specific in mind, it must be an in- 


crease in trust holdings of common 
stocks, since this is the only available 
avenue of investment not fully exploited. 


From the standpoint of legal restric- 
tions, considerable progress can be re- 
ported. Not only has the modern tend- 
ency of legal draftsmanship been to 
grant wide discretionary investment 
powers, but in recent years we have 
seen the widespread adoption of the 
prudent man rule. Let us hope that 
this Magna Carta of trusteeship will 
completely supplant the legal list 
method. This latter method has the 
meritorious objective of preserving the 
trust principal, but is based upon a 
misconception of the true relationship 
of the trustee to the trust property and 
beneficiaries and is utterly lacking in 
the flexibility so necessary to successful 
investing. 


The argument has been advanced 
that the prudent man rule, while produc- 
ing good results in skilled and experi- 
enced hands, is a dangerous instrument 
to put in the hands of trustees generally. 
This is not only weak in logic, for a 
sound objective should be to place trust 
investment in skilled hands as largely 
as possible, but it is not supported by 
experience in states where the rule has 
been in effect for many years. It would 
reduce trusteeship to its lowest common 
denominator. While the prudent man 
rule is not a common stock rule, the 
practical effect of its application today 
is an increase in trust holdings of stock. 


Apportioning the Risks 


The second major policy question is 
the proportion of investment risk in 
which these types should be combined 
in a trust, assuming that no provision 
requires a special disposition. The three 
fundamental categories from which we 
must select the risk components are: 

1. Short term obligations and bank de- 
posits, carrying the purchasing power risk, 
but little of the interest rate risk, and 
presumably no other risk. 


2. Long term, fixed income assets, such 
as bonds, mortgages, and preferred stocks, 
which add interest rate risk and presum- 
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ably some credit risk to purchasing power 
risk, 

3. Equities, which carry the risks of 
business ownership plus some money rate 
risk and purchasing power risk. 

Equally good results have been ob- 
tained over a period of years by follow- 


ing widely divergent investment philo- 
sophies. Certain general considerations, 
however, deserve reflection. 


Some trustees have an unfortunate 
tendency to take a quite inflexible stand 
as to diversification by types of security, 
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and do not differentiate as to objectives 
of their trusts, the respective quality as 
well as the type of assets held, or the 
respective stage in business and security 
market cycles. Such a position might be 
justifiable if their ratios were the result 
of the application of scientific mathe- 
matical principles, but we know that 
they represent a mere convention backed 
at best by experience only, and experi- 
ence clearly indicates that the relative 
attractiveness of these classes of invest- 
ment changes. It is not speculation to 
adapt policy to prevailing conditions 
rather than to follow mere theory. 


Look Beyond the Label 


In determining these ratios it is proper 
to look beyond the label on the individ- 
ual securities. There is a wider quality 
gap between the stock of Union Carbide 
and that of some enterprise facing great- 
er business uncertainties than there is 
between Union Carbide stock and a 
bond of good quality. Therefore, it 
might well be reasonable to hold a 


‘somewhat larger proportion of equities 


where the component items had excep- 
tional quality than if they were of more 
cylical types. 

Such ratios should also reflect basic 
changes. There is some evidence that 
seasoned common stocks are a_ better 
form of investment than they were 
thirty or forty years ago. Briefly, the 
argument runs that scores of our major 
enterprises are larger, financially 
stronger, and much more firmly en- 
trenched in their fields. For instance, 
compare the position of General Motors 
now with that of thirty years ago. The 
trend of the times, and even the poli- 
cies of government, favor large and 
well established enterprises, which have 
the resources to cope with the obstacles 
and to absorb the risks of doing busi- 
ness today. There are offsetting factors, 
of course, such as higher taxes, higher 
break-even points, and the effects of 
government interference in economics, 
and of the trend toward a welfare state. 
On balance, it appears that established 
business enterprise has become so basic 
to the economic well-being of our nation 
as to justify a larger place for well se- 
lected common stocks, representing own- 
ership, in conservative investment pro- 
grams than was acceptable in the past. 

Further, the information now avail- 
able to us, both from published sources 
and our own investment research, sup- 
plies us with a much better background 
for judgment than was true a decade or 
two ago. This study does not change 
the risk in any particular stock an iota, 
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but it serves to reduce the general risk 
factor by providing the basis for sharper 
judgment in selection and timing. 


Finally, there should be no stereo- 
typed application of policy to our trusts. 
In our trust department, our holdings 
of equities, fixed income securities, and 
liquid investment vary quite materially, 
based upon such diverse factors as the 
form of the initial assets, acquisition 
costs, tax considerations, provisions of 
the trusts, the needs of the beneficiaries, 
and the wishes of those at interest to 
the extent that they can be properly 
taken into account. 


Over-Diversification 


Our third investment policy question 
concerns diversification by industry 
and by security holdings, an accepted 
principle having the stamp of court ap- 
proval. Some trustees, in mistaken zeal, 
tend to carry it too far. Diversification 
is not a rule for successful investing; 
on the contrary, the great majority of 
fortunes were created by concentration 
in very few risks wisely or fortunately 
selected. Diversification is a defensive 
policy, and a wise one, to minimize the 
consequences of an error in judgment. 

Over-diversification invites a medio- 
cre investment performance because it 
dulls discrimination in the selective 
process, There are a few trustees who 
diversify mechanically in units of equal 
size, and include securities of companies 
and industries for the sake of mere bal- 
ance. It is far better to buy somewhat 
more of what is attractive and to defer 
buying securities that are ultimately de- 
sirable but not currently favorably 
priced. In the long run, this will result 
in fewer errors of judgment, and still 
make a satisfactory diversification. 


The Fetish of Marketability 


For some purposes a ready market is 
essential, but for most trusts there is no 
need for a bank type of liquidity. It is 
enough that holdings enjoy a reasonable 
market and that a sufficient proportion 
be readily salable to meet cash needs. 
Too often trustees rule out sound invest- 
ments on the score of a somewhat nar- 
row or local market. This may be neces- 
sary where vast funds are being admin- 
istered but the rest of us unduly penal- 
ize ourselves and our funds. Intrinsic 
Worth in securities has a way of.assert- 
ing itself in time, and in trust funds 
we would do well to put more reliance 
on this and less on the mechanical prop 
of an active market, a feature of first 
Importance to traders and speculators, 
but not one which prevents, in any de- 
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gree, sharp market declines in periods 
of adversity. 


In times when so few can accumulate 
sufficient principal so that families can 
live through the critical years from in- 
come alone discretionary power to in- 
vade principal provides a useful, if not 
essential, tool. We should not construe 
such provisions as absolving the trustee 
from maximum productive employment 
of his funds, but rather as an emergency 
medicine kit when no other solution is 
possible. The more productively the trust 
assets are employed, the less we need to 
resort to such powers. 


Easy Money and Narrow Spreads 


Under the conditions that seem likely 
to prevail for some time, common stocks 
might well be allowed to reach a maxi- 
mum of 65% under the most favorable 
conditions in trusts of good size and 
with wide discretionary authority. The 
remainder might be divided 15% in 
fixed income securities and 20% in 


liquid funds, classifying U. S. Savings 
Bonds in the latter category. Since the 
degree and duration of the present busi- 
ness set-back cannot be foretold with 
any assurance, some good portion of 
the common stock maximum — from 
15% to 25%—should be withheld and 
temporarily added to liquid funds. Thus 
our trust fund today would be 40% to 
50% in common stocks, 15% in fixed 
income securities, and 35% to 45% in 
liquid assets. In a period of receding 
business and profits . . . is it not a time 
for investment caution? That is what 
the markets have been reflecting. 


Opportunity is conspicuously lacking 
in all fields of fixed income investment 
. .. There can be no question that, mis- 
guided as an easy money policy has 
been, we are once more committed to 
it. But our unwillingness to purchase 
such securities need not be based on 
any forecast of the money market fu- 
ture; such bonds simply provide no 
present return adequate for the longer 
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term risks involved, as contrasted with 
the flexibility of liquid forms of invest- 
ments or the yield available from the 
best common stocks. 


Not only has the bond market as a 
whole been governed by the artificial 
factors of market support for govern- 
ment securities and induced easy money, 
but . . . the present narrow spread be- 
tween classes of bonds is in itself a 
potential risk. 

The Treasury has the power, if deficit 
financing make it necessary, to make 
its own securities appear relatively more 
attractive than other bonds. This ad- 
ministration appears to have no remedy 
not based on more spending. In periods 
of prosperity, the necessity is to lift 
up the laggard elements and to spread 
social advances; in periods of poor 
business, the need is for pump priming; 
in periods of transition, as now, the 
need is to bridge and cushion the ad- 
justment. The end result must inevitably 
be a weakening of the credit structure. 


The Place for Liquid Funds 


Although the plight of Britain is far 
from an exact parallel, the Wall Street 
fournal of July 28 carried a London 
dispatch from which these extracts 
offer food for thought! 


“British government bonds fell sharply 
yesterday, to their lowest points of the 
current slump—attributed to a lack of con- 
fidence in the government’s ability to cope 
with the economic crisis facing the coun- 


Reais 

“There are increasing indications that an 
internal ‘flight from the pound’ is under 
way. British businessmen with idle funds 
in the bank are buying into all sorts of 
businesses. . . because investors prefer to 
own part of a business than to have pounds 
in the bank.” 


Trustees should leave the 2.65% and 
2.75% returns on long term bonds to 
banks, insurance companies, and others 
obliged to purchase them. For fixed in- 
come securities we should purchase 
bonds of medium term maturity, with 
some but not excessive credit risk, such 
as are available particularly in the rail- 
road field, and preferred stocks which 
can be justified on the score that the 
return is materially higher than can be 
obtained from bonds of the same rela- 
tive statistical protection. 

Under present conditions liquid funds 
should comprise a refuge for a consid- 
erable portion of trust assets that, under 
more favorable market circumstances, 
would be invested in long term bonds 
and in stocks. While the average rate 
of return will necessarily be materially 
less than we could obtain from long 
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term bonds (probably 12% to a full 
1% less) we should regard this as an 
insurance premium to provide flexibility, 
Other forms of short term investment 
produce a reasonable going rate such 
as railroad equipments, nine-months 
paper of finance companies and, where 
appropriate, short term municipal issues, 


Selection vs. ‘Refuge’ 


It is upon common stocks that we 
must place our main hope of deriving 
a satisfactory income for our trusts, if 
we will think in terms of dependable div. 
idend income and intrinsic value, look- 
ing beyond the broadly adverse immedi- 
ate economic and business facts. Gov- 
ate economic and business facts. 

Substantial investment value is to be 
found in a surprisingly long list of 
common stocks at prevailing prices. The 
generous dividend return available 
from stocks of corporations with dem- 
onstrated earning capacity and financial 
strength is high both in absolute terms 
and by comparison with other securities. 

Consider General Motors common, 
which earned $9.72 per share in 1948 
and paid $4.50 in dividends, selling at 
62 after just completing the best quarter 
in its history. Clearly the market is en- 
deavoring to allow for the anticipated 
return of competitive conditions and 
narrower profit margins in the automo- 
tive industry. Numerous stocks of 
sound companies sell at less than the 
per share value of net working capital. 

Substantial opportunities for mini- 
mizing equity risks also rest in the se- 
lective process. Except in periods of gen- 
erally high prices, the market always 
offers stocks of substantial attraction if 
we can but sort them out. If we think 
for ourselves and are diligent in search- 
ing for the key facts, the rewards are 
great. In the view of many experienced 
investors, the secret of managing con- 
servative funds for dependable and ade- 
quate income, rests in this selective pro- 
cess rather than in over-concern with 
the imponderables of the future. 

Why not then do the best job of se 
lection we can, and invest our equity 
funds in full? The answer is that the 
current general risks are so many, and 
the stage of the business cycle is such, 
that it seems common prudence to fol- 
low a middle course which can be 
adapted to events and have a present 
reserve for future common stock pul 
chases. Any investment list that would 
result from applying the above policy 
should yield a present income of above 
4%, and this while emphasizing short 
term over long term securities. 
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Hazards of Short Cuts — 
In Avoiding Probate 


Vice President, Anglo California National Bank of San Francisco 


ROBATE has sporadically proved 

sufficient of a thorn in the side of 
heirs and beneficiaries to motivate short 
cuts of infinite kind, ingenuity and de- 
gree of effectiveness. At times, the argu- 
ment between those who are sympathetic 
to all that is formal, deliberate and 
dignified in probate and those who 
were impatient of intervention by the 
state on the passage of property at 
death, has waxed loud and contentious. 
The reasoning of the first group usually 
boils down to the statement, “as a 
matter of common sense, if there actu- 
ally was a satisfactory short cut, is it 
not reasonable to assume that the pro- 
bate codes would have been junked 
years ago in favor of a radically 
shorter method?” 


Advocates of the barest possible gov- 
ernmental interference maintain that 
present probate proceedings are, in the 
main, an archaic method of property 
disposal, and the imposing list of 
methods of circumvention which have 
come into existence is but further evi- 
dence that the general public also feels 
the same way. One of my professional 
associates has gone so far as to recently 
write: “I cannot get away from my 
opinion that trustmen and lawyers set 
up many ‘boogie men’ when they 
begin to talk about the evils of joint 
tenancy and kindred devices. 


Some Popular Short Cuts 


1 — Joint Tenancy: 


Far and away the most commonly 
used short cut is joint tenancy. The 
principal advantages are precise, and 
easily understood by the layman, name- 
ly, economy of time and money. In 
addition, there is the acquisition of an 
attractive capital gain tax base, in the 
event the property has substantially de- 
clined in value from the original cost 
price, at time of sale by the surviving 
joint tenant. 


The various disadvantages might be 
listed, as: the increased burden involved 
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in integrating the property into an 
estate plan, decreased availability of 
the property for use as security on a 
loan, subjection of the property to credi- 
tors of the joint tenant, legal possibility 
of the joint tenant disposing of his in- 
terest against your wishes or agreement, 
and the loss of an attractive capital 
gain tax base in the event the property 
has substantially increased in value 
from the original cost price, at the time 
of sale by the surviving joint tenant. 


2 — Joint Access Safe Deposit Box: 


The ordinary and minor practical 
advantages of a joint access box during 
the life of the tenants are manifest. 
On the other hand, it is not clearly 
apparent whether there actually exists 
any strictly legal advantage which will 
accrue to the surviving tenant. 

Sometimes the surviving co-tenant 
successfully claims legal title to bonds, 
tangible personal property or negotiable 
stock found in the box after death, 
which, in strict legal conventionality, 
should only go to him after probate. 
With these tainted advantages we can, 
of course, have no part. The disadvant- 
ages arise from the temptation for an 
unethical person to use the joint access 
box as a method of gaining initial pos- 
session of property, and claiming ad- 
verse title, as against persons who would 


‘undoubtedly otherwise receive it under 


conventional methods of passing title 
at death. 


3 — Joint Tenancy Safe Deposit Box: 


This type of arrangement is not legal 
in all jurisdictions, and many banks 
in states where it is legal are no longer 
offering this type of service. To have 
full legal title to all property in a joint 
tenancy safe deposit box immediately 
pass to the survivor upon death of the 
co-tenant seems, superficially, the last 
word in simplification and economy. 

The disadvantages, however, are 
many and often tragic. Lack of mer- 
chantable title, difficulty in effecting 
transfer of stocks or bonds, and the un- 
intentional disinheritance of close bene- 


ficiaries, are but a few. Also, there are 
strong disadvantages to bankers in the 
many conflicting claims and confusing 
situations which often occur, especially 
where the deceased co-tenant did not 
truly realize the legal significance of 
the arrangement. (See Estate of Gaines, 
15 Cal. 2nd 255.) 


4 — Delivered, but Unrecorded 
Deed or Untransferred Stock: 


The hoped for advantages of a saving 
of time and money, are naturally at- 
tractive, and the arrangement seems 
simple and sensible, to the person hav- 
ing little ‘acquaintance with title and 
transfer law. The two main disadvan- 
tages are: the opportunity for the de- 
liveree to violate his trust and convert 
the property to his own use prior to 
death of the deliveror, and the unsatis- 
factory title situation. 

Transfer agents are hesitant and cau- 
tious in transferring stale stock, which 
they know stands in the name of a de- 
ceased person. Likewise, title companies 
make a strict investigation of stale deeds 
recorded after a grantor’s death, and in 
many cases refuse to issue title policies 
because of want of clear evidence of 
unconditional delivery. 


5 — Undelivered Deed or Negotiable 
Stock, to be Found after Death: 


The apparent but specious advantages 
are the saving of time and money, but 
all of us know that unconditional de- 
livery is needed in each case to con- 
stitute a legal transfer. The disadvan- 
tage is clear, namely, lack of legal title. 
It is a sad commentary upon the intelli- 
gence of many persons that this type 
of situation is so often encountered. 


6 — Legally Completed Transfer by 
Gift, with Oral Agreement:  . 


The admitted advantages are, again, 
saving of time and money. In addition, 
quite often the donor has valid tax sav- 
ing ideas in mind. The disadvantages, 
however, are collosal in their effects, 
should they occur, and, unfortunately, 
the occurrences are all too frequent. 
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The most serious disadvantage is the 
possibility of a violation of trust by the 
donee of the gift. All too often an aged 
person completely transfers his property 
to an heir, with an oral side agreement 
reserving benefits to himself, but short- 
ly thereafter is confronted “by a disa- 
vowal of the agreed relationship, or 
at least, by waning affection, respect 
or companionship. 


7 — Retention of Life Estate: 


This device has the undoubted advan- 
tages of true legal certainty, and of 
effectiveness of resulting title in the 
remainderman. It also has the advantage 
of a saving in time and money. 


The inherent disadvantage is that, in 
a true analysis, it merely constitutes an 
absolute gift of a portion of the grant- 
or’s estate, and to that extent reduces 
his capital, impairs his credit and 
changes his financial status to the same 
extent that any other type of absolute 
gift would do. 


8 — Deed in Escrow to be Delivered 
upon Death: 


Again the advantages are time and 
money to be saved. The device is ap- 
parently legal, in many jurisdictions, 
if the delivery in escrow is uncondi- 


tional and cannot be revoked. The dis- 
advantages are that often the escrow 
does not satisfy the strict conditions 
of unconditional delivery, from the 
viewpoint of a title company and, there- 
fore, the resulting title is illegal, or at 
least unmerchantable, unless perfected 
by a quiet title suit. 

In addition, there are minor disad- 
vantages in this type of arrangement, 
as the device sometimes results in liti- 
gation to which we must necessarily 
become a party, often at financial risk, 
and, in any event, at cost of time and 
money. 


9 — Sealed Envelope to be Delivered 
upon Death: 


The actual advantages are usually nil, 
and the disadvantages, in the way of 
questionable title and the possibility of 
successful adverse claims, are too well 
known to need expansive comment. 


Sometimes the arrangement first 
comes to light in the request of some 
person for a trust department to hold 
a sealed envelope in escrow, to be 
delivered upon the death of the de- 
liveror. Such type of responsibility is 
not a recommended form of business 
to be accepted by the conservative trust 
department. 


10 — Secret “Cross Trusts”: 


These arrangements constitute the 
perfect dream of how to own property 
in life (with no restrictions of any 
kind as to use) and pass title upon 
death, without expenditure of money 
or time, publicity, or interference by 
the state in any way. As often outlined 
by a fly-by-night advisor, the advantages 
are almost numberless to the customer, 
who usually pays an immediate per. 
centage fee based upon alleged future 
saving of all probate expense, together 
with all (or at least a substantial por. 
tion of) estate, gift, and inheritance 
taxes. 

In its extreme form, the husband and 
wife each declare the other trustee for 
the benefit of the one last deceased, 
full power of management and invest 
ment is usually granted the husband 
without restriction of any conceivable 
kind (including power to keep all assets 
in his, or any other name, without dis. 
closure of the trust) and upon death of 
the spouse first deceased, the entire estate 
is thereupon declared to have been at 
all times since the inception of the trust 
vested in the survivor, etc. and etc. 

As accruing disadvantages, I might 
merely state that many of these arrange- 
ments border upon illegality due to un- 
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certainty, inconsistency, ambiguity or 
conflict with some rule of public policy. 
Many are also vulnerable as being like- 
ly to be declared abortive wills rather 
than trusts. In addition, transfer agents 
view them with horror, title companies 
with disdain and unpaid creditors, if 
any, would certainly impugn the entire 
arrangement. 


Fundamental Deficiencies 


The first broadly unsatisfactory as- 
pect of the short cut problem in general 
is the frequent lack of true understand- 
ing of the entire situation by the parties 
involved. The average person sees in 
bright intensity the saving of money 
and time, but completely overlooks the 
fact that the idea may result in virtual 
disinheritance of someone who is most 
dear to him. 

A second broadly undesirable factor, 
in many short cuts, is the lack of assur- 
ance of completion of the particular 
procedure chosen. A great number of 
short cuts. are partially or entirely il- 
legal, and depend for their consumma- 
tion upon lack of vigilance of the con- 
stituted authorities, heirs, or bank ofh- 
cials, if not upon downright dishonesty 
in statements which must be made by 
the interested person in order to clear 
the transaction. 

As a third possible eventuality, even 
though the chosen procedure is well 
understood and actually fructifies, the 
resulting title situation is quite often 
not a pleasing one. The title may pos- 
sibly be perfectible by appropriate ac- 
tion but, in the meantime, it may not 
be easily merchantable. On the other 
hand the title may actually be an unsafe 
one, from a legal viewpoint, in which 
event there is always the Damocletian 
sword of possible later contest of title 
by heirs or creditors. 

Hidden tax liabilities also loom as 
large potentialities in most short cuts, 
especially in that type which do not 
involve the passage of record title, 
but depend upon an assumed delivery 
of one sort or another during life, and 
are later accompanied by failure to dis- 
close the entire transaction to the nu- 
merous tax authorities. A hidden tax 
liability, with its attendant high inter- 
est rate from date of death, together 
with possible penalties, can very well 
prove disasterous in later years. 


Other Hazardous Contingencies 


The frequently confusing effect of 
unpredictable factors, such as an unex- 
pected divorce or simultaneous deaths, 
is too well appreciated to need further 
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mention. One of our local probate at- 
torneys told me, some years ago, his 
experience showed that in at least three 
out of five cases (where attempts had 
been made to transfer property by an 
unconventional arrangement of deeds, 
bills of sale, or such methods) there 
ultimately resulted the necessity for 
probate, to get matters satisfactorily 
cleared up. People do not always live 
or die “on schedule.” 

Many short cuts contain an open in- 
vitation for another’s malfeasance, 
should the fundamental integrity of one 
of the participants weaken after the 
plan is set up. Then, in conclusion, 








there is the intangible backwash, so 
often present in the form of family 
discord or unspoken dissatisfaction in 
having one member informally receive 
a large portion of his heritage, without 
the sense of justice and finality which 
unconsciously accompanies the decree 
of a probate court. 


Remedies 


By far the greater majority of cases 
of short cuts spring from the twin de- 
sires to save legal fees and time. How- 
ever, in view of the undoubted fact 
that these are entirely normal attri- 
butes of the average person, it is not 
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surprising that a vast number of people 
will always listen with a sympathetic 
ear to any honest plan which would 
seem to lessen the time and expense in- 
volved in passing title at death. 


Change Is Slow 


There is a small but earnest group 
who advocate the streamlining of our 
probate procedure to an extent that 
would place the whole idea on a sub- 
stantially new basis. On the other hand, 
we are not unaware of how slowly any 
radical change in this type of legal 
procedure can be effected. Consequent- 
ly, it is probably more astute for us to 
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put our emphasis on the situation in 
its present form, so as to attain some 
beneficial results for the public and 
ourselves within the foreseeable future. 


Cooperation between the trust fratern- 
ity and the bar, with a view of mini- 
mizing the illegal practice of the law, 
will undoubtedly have a_ beneficial, 
though possibly minor, effect. 


The short cuts which spring from 
ignorance of the beneficiary, stimulated 
by another interested person, are, in 
their very nature, extremely hard to 
remedy. However, as particularly un- 
fortunate and flagrant cases arise from 





In a free economy such as ours, every product and 
every service has its own logical market. 


If you need gasoline for your automobile, a gas 


station is your market. 


If you want food, you go to a grocery store. 


Wall Street is simply the market for the business 
which needs capital to improve its products or 
better its service to the public. 


It is a logical, useful, necessary market—for here 
business finds not only the people who will benefit 
from its productivity, but people who are seeking 
gainful employment for their commodity—Capital. 


Thus the best interests of both are served. 


And because it is a market of the public, by the 
public, and for the public, it serves the underlying 
principle upon which our economy is based——the 


ultimate good of all. 


R. W. Pressprich & Co. 


68 William Street 
NEW YORK 5 


201 Devonshire Street 
BOSTON 10 


Members New York Stock Exchange 


GOVERNMENT, MUNICIPAL, RAILROAD, 
PUBLIC UTILITY AND INDUSTRIAL BONDS 
EQUIPMENT TRUST CERTIFICATES * INVESTMENT STOCKS 








time to.time, they can be given the 
glare of publicity. 


Benefits From Publication 


In addition, the whole problem could 
be made the subject of attractive ad. 
vertising in booklet or pamphlet form. 
In this regard I might make reference 
to the substantial direct and indirect 
benefits accruing to the public, and to 
the trust group in California, from the 
publication by the Trust Division of 
the California Bankers Association, in 
1947, of its booklet “Joint Tenancies in 
California.” This was distributed gratis 
to every member of the state bar and 
to large numbers of real estate men, ac- 
countants and other professional people, 
Its reception was enthusiastic, and it 
undoubtedly did much to cast enlight- 
enment upon the true nature of joint 
tenancy. 


However, although the general reme- 
dies before indicated would undoubted. 
ly be beneficial to the public, as well 
as to us in the trust profession, we are 
entirely justified, I believe, in taking 
a more opportunistic attitude and in 
placing our greatest emphasis upon the 
one remedy which, to a large extent, 
completely fulfills the man of property’s 
desire to save money and expense in 
transmitting their heritage to his heirs 
—the living or inter vivos trust. 


The Sensible Device 


So completely does this service answer 
the manifold defects of the various short 
cuts to probate that the entire problem 
would be substantially dissipated if we 
were merely to put enough effort in 
publicizing and advertising the living 
trust as the modern and sensible device 
to avoid probate, and its attendant ex- 
pense, time consumption and other un- 
desirable features. In addition, this de- 
vice, as a method for passing title at 
time of death, has many other well 
known fundamental advantages in com- 
parison to conventional probate proced- 
ure. 


Regardless of how thoroughly we 
promote the living trust idea, there will 
always be an irreducible minimum of 
short cuts used by the scheming, the 
ignorant, the chance taker and the im- 
patient. Nothwithstanding, we are con- 
fronted with a splendid and fairly easy 
opportunity to ‘help the public and 
to help ourselves, in that the remedial 
tool is already in our hands. All that 
the situation needs is for us to put con- 
siderable more emphasis on its attrac 
tiveness and availability. 
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What Price Liability? 


EVALUATING SURCHARGE POTENTIALS 


WILLIAM D. GALLAGHER 


Trust Officer, Bank of America N. T. & S. A., Los Angeles 


OTENTIAL liability for surcharge, 

if given its proper place in our 
thinking, is a healthy stimulus for trus- 
tees. But if not moderated by reasonable 
restraint, it will in time undermine the 
capacity to do the job effectively. Our 
problem is to strive for a middle ground 
between the extremes of disregarding a 
trustee’s potential liability for surcharge 
on the one hand, and of becoming a 
slave to the idea of liability on the 
other hand. 


On the basis of a fairly representative 
cross-section of cases, the main reasons 
why trustees are surcharged, or sought 
to be, appear to fall within four general 
classifications. First, self-dealing, bad 
faith or other activities amounting to 
violation of a trustee’s primary duty of 
loyalty to beneficiaries. A classic illu- 
stration is the improper retention or pur- 
chase by a trustee of its own ‘securities. 

Second, those situations in which it 
is claimed that certain activities were 
without authorization, as in property 
management, investment or distributions 
alleged to have been in excess of powers 
set forth in the instrument or applicable 
law. 


The third group consists of cases 
based upon an unwarranted delegation 
of the trustee’s authority and responsi- 
bility to a co-trustee or other person. 
While a trustee may delegate the per- 
formance of ministerial duties, it cannot 
properly substitute the judgment or de- 
cision of another for that of the trustee 
in administration of the trust. 

As far as these three groups are con- 
cerned, the danger of actual liability for 
a well equipped and wide-awake corpo- 
rate trustee is far more potential than 
real. This is true because the particular 
activities which may give rise to sur- 
charge are well understood and to a 
large extent controllable by trustees. 


The Elusive Prudent Man 


In a fourth category are cases in 
which a trustee may be surcharged, or 
sought to be, because it did not act with 
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reasonable prudence, discretion and in- 
telligence under the circumstances pre- 
vailing. In other words, the trustee is 
claimed to have been negligent. While 
the prudent man is seemingly an elusive 
creature, he is not entirely like Harvey 
the rabbit. Reasonable care and pru- 
dence, as the New York Supreme Court 
expressed it some two years ago, “on 
their face are terms which may be 
thought irritatingly vague, but in their 
practical application they reflect a rec- 
ognizable standard.” The Court said, in 
the same case, in exonerating a trustee 
from a claim of negligence regarding in- 
vestments: 

“Generally speaking, and in the ab- 
sence of any agreement to the contrary, a 
corporate trustee has no greater duty or 
responsibility than an individual acting 
in the same capacity ... A trustee is 
not an insurer; he is not infallible; he 
is not called upon to use an extraordinary 
degree of care and prudence. He must, 
however, exercise reasonable care and 
prudence . . . He must bestow the care 
and skill which the situation demands, The 
standard of conduct exacted of him is one 
of reasonable, not the utmost amount of, 
prudence and diligence.” 

When a trustee can produce evidence 
that it acted in good faith and within 
the scope of its authority, and made 


every effort to exercise a sound discre- 
tion under the circumstances, courts are 
not usually inclined to substitute their 
own judgment for that exercised by the 
trustee. Nor are they generally disposed 
to second-guess by applying a standard 
of hindsight. The courts have on many 
occasions declared that the trustee’s 
acts are to be, judged in the light of 
the facts existing at the time of their 
occurrence, rather than by those which 
may subsequently take place. 


Also, most courts recognize a distinc- 
tion between negligence and error of 
judgment. Typical of this attitude are 
these remarks by a New York Surrogate 
in a case decided four years ago: 


“It is impossible to say that trustees 
are wanting in sound discretion simply 
because “their judgment turned out wrong 
. . . Furthermore, the distinction between 
negligence and mere error of judgment 
must be borne in mind. Trustees acting 
honestly, with ordinary prudence and 
within the limits of their trust, are not 
liable for mere errors of judgment.” 


In a case decided a year ago, the 
New Jersey Chancery Court surcharged 
a corporate testamentary trustee for 
loss of principal and income, because 
in making initial investments in various 
mortgages and later granting extensions 
at their maturity prior to 1930, the 
trustee did not “exercise that degree of 
care and skill which was required of it, 
nor did it exercise an unbiased judg- 
ment free of self-interest.”” However, the 
Court was satisfied that from 1930 dur- 
ing the depression years and to the date 
of its final account, the trustee exercised 
reasonable judgment and the required 
care in its management of these mort- 
gage investments. 


Principal or Income? 


Frequently, a trust instrument gives 
the trustee discretionary authority con- 
cerning the allocation of receipts and 
expenses as between principal and in- 
come, or with respect to the distribution 
of income or principal to beneficiaries. 
Here again, if a corporate trustee acts 
in good faith and with diligence, there 
appears little real danger that it will 
be held to have abused its authority. In 
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a case decided two years ago, a Cali- 
fornia Appellate Court held that testa- 
mentary trustees had not abused their 
discretion by charging certain property 
taxes, interest on a deficiency estate tax 
and certain payments made to a benefi- 
ciary against the income rather than the 
principal of the trust. The Court said: 


“Both reason and authority compel the 
conclusion that where such discretion is 
conferred upon trustees, the exercise of 
such power will not be interfered with 
by the courts, even if the court would 
have exercised the power conferred dif- 
ferently, in the absence of a showing 
that the trustee acted dishonestly or from 
an improper motive, or acted beyond the 
bounds of a reasonable judgment.” 
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In another case decided two years 
ago, a California Appellate Court held 
that a corporate testamentary trustee 
had not abused its discretion concern- 
ing the proportionate distribution of 
income between two beneficiaries, say- 
ing: “The absolute discretion of the 
trustee, exercised in good faith as 
shown below, is not subject to control 
by the court as to its reasonableness in 
the allocation of income.” Further, the 
burden of proving abuse of discretion- 
ary authority rests upon the person 
making it, as a “trustee is entitled to 
the benefit of presumptions of regularity 
and good faith on its part.” 


Minimizing Surcharge Danger 


This judicial background suggests 
several things that a corporate trustee 
can do to minimize substantially the 
danger of its being surcharged for neg- 
ligence. The specialized facilities and 
skill of a corporate trustee should be 
brought to bear as much upon the 
recognition of existing problems as 
upon their solution. Next, it is import- 
ant to consider carefully the many and 
sometimes conflicting factors or inter- 
ests involved. And in arriving at our 
decisions in these problems, we should 
fully avail ourselves of one of our 
greatest advantages—group judgment. 


It is equally important to make a mem- 
orandum which will show that we rec- 
ognized and carefully considered all 
of the circumstances and factors in- 
volved, and the reasons for our decision. 
It will materially assist us in establish- 
ing to the satisfaction of our benefici- 
aries or of a court that our decision 
was not the result of mere conjecture. 
but was based upon informed and in- 
telligent consideration. 


Legally Overcautious 


In the performance of our trust 
services, we are governed by certain 
self-imposed professional principles. 
Engaging in business for profit requires 
the assumption of responsibilities. An 
effective discharge of these responsibili- 
ties in turn involves taking some reason- 
able risks. 


Legal training and experience can 
be very helpful to one engaged in trust 
work, but no doubt all of us, at one 
time or another, have seen such train- 
ing prove a hindrance, because the in- 
dividual was too much concerned with 
the possible liability and not enough 
with the primary question of what 
could be done and how it could best be 
done in the interests of the beneficiaries. 


Our primary concern should be, what 
is the prudent action to take under the 
particular circumstances, and what js 
the most effective manner of accomplish. 
ing the desired objective within the 
scope of our authority. Then it is time 
enough to ask whether there is any 
reasonable danger of liability inherent 
in our proposed action. In the light of 
this secondary consideration of the lia. 
bility question, we can then make any 
necessary changes or adjustments. By 
using liability as a brake, and not as 
a throttle, the result will undoubtedly 
be more beneficial to those concerned, 
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Tax Risk under Spiegel Case 


WORTHIER TITLE RULE MAY NULLIFY TRUST LANGUAGE 


HE decision in the Spiegel case? 

came down after elaborate argu- 
ment and careful consideration. And 
yet, it is an unfortunate decision, the 
language of which increased rather than 
clarified the problems. It is our purpose 
here to develop only one of those preb- 
lems in much detail, but it is one which 
may escape too easily the attention of 
even a fairly well trained draftsman in 
the field. The consequences of a mis- 
take are terrifying. It is a case where a 
property interest looks like one thing, 
and is another. A reversion is found 
where no one would expect one. 


[Here, Mr. Ritter reviewed the facts 
of the Spiegel case, tracing its back- 
ground from the Klein, St. Louis Union 
Trust and Hallock decisions. It will be 
recalled that Spiegel had created a trust 
to pay the income to his three children 
during his lifetime, and if they died be- 
fore him, to their children. The corpus 
was to be distributed on his death to the 
then income beneficiaries. The govern- 
ment successfully contended that, in 
the absence of any provision for the 
eventuality of the settlor’s surviving all 
his children and grandchildren, the prin- 
cipal would revert to him and therefore 
the full value of the trust was includible 
in his estate. The court held that the 
settlor had not made that “complete” 
kind of trust transfer that Sec. 811 (c) 
commands as a prerequisite to a show- 
ing that he has certainly and irrevoc- 
ably parted with his “possession or en- 
joyment.” } 


To give effect to the Church? as well 
as the Spiegel decisions, proposals to 
amend the Hallock Regulations were 
made in a notice published by the Com- 
missioner of Internal Revenue on April 
15. Attention is directed, for our pur- 
poses here, to the proposal to revise 
example (6) to read as follows: 


“The decedent, during his life, trans- 
ferred property in trust, providing that 
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the income be accumulated and added 
to corpus until his death, and that the 
corpus be paid at decedent’s death in 
equal shares to his surviving children. 
The share of any child who should prede- 
cease the decedent was to be paid to his 
issue, or, if no issue survived the decedent, 
to other children of the decedent or their 
issue. If no children and no issue of any 
child should survive the decedent, the 
corpus was to be paid to the next of 
kin of the decedent. In this case, the 
decedent has parted with every right and 
interest in the property and hence re- 
quirement (2) is not satisfied. Accordingly, 
no part of the property is includible in 
the decedent’s gross estate under this 
section.” (Italics ours.) 


Example (6) indicates that an ulti- 
mate remainder to the settlor’s next of 
kin is a complete disposition of the 
property away from settlor. But it will 
be our purpose here to show that the 
gift to the next of kin may not be a 
complete disposition by the settlor, but 
rather the settlor may be caught by 
the Spiegel case. The Regulation may 
be contrary to the view of the Supreme 
Court in the light of the principle of 
property and trust law discussed here. 


Consider Some Cases 


Case I. Suppose A, owning land in 
fee simple, conveys the land to B for 
life, and no more is said. A has carved 
out of his fee simple a life estate in B. 
The undisposed of balance of the fee 
simple is in A. It is called a “reversion” 
in the legal jargon of today, as it was 
in the 13th and 14th Centuries. 

Case II. Suppose that A conveys the 
land to T, trustee, to pay the income 
to B for life, and no more is said. 
If T takes a legal estate for the life of 
B only, you get the same result as in 
Case I. T has an estate for the life of B. 
The rest of the legal estate is in A. It 
may well be, however, that T will take 
a larger legal estate. If T takes a legal 
fee simple and B has the beneficial in- 
terest only for his life, the balance of 
the equitable interest is in A. The un- 
disposed of portion of the beneficial in- 
terest “results” to A. This is an example 
of a resulting trust. 


Case III. Contrast this with Case I. 


A conveys the land to B for life, and 
on B’s death to the “heirs of A.” Here, 
it would appear, you have an attempt 
by A to dispose of all his interest. Nev- 
ertheless, that conveyance doesn’t create 
any interest in A’s heirs. You are right 
back where you were in Case I. The 
court puts a blue pencil through the 
language “and on B’s death to the heirs 
of A.” The undisposed of balance of 
the fee simple is in A. He has a rever- 
sion, exactly as in Case I. 


Case IV. Contrast this with Case II. 
A conveys the land to T, trustee, to 
pay the income to B for life, and at B’s 
death to transfer the corpus to “A’s 
heirs.” A has purported to create a 
legal fee simple in T, trustee, an equit- 
able life interest in B, and on the death 
of B the corpus to go to A’s heirs. 
There would seem to be nothing left in 
A. But this is not so. The result is 
exactly the same as if A had transferred 
to T, trustee, to pay the income to B 
for life, and no more had been said. 


Consequences of Rule 


You will perceive the importance of 
this doctrine in the law of trusts. Many 
trust deeds and wills have an end limita- 
tion to the “heirs” of the settlor or 
testator, or “next of kin,” or those 
“entitled under the Statute of Distribu- 
tion,” or those “entitled in case of in- 
testacy.” All of these carry the founda- 
tion to which this doctrine can be ap- 
plied. 

This rule applies only if under the 
end limitation the same people take as 
would take at settlor’s or testator’s 
death in case of an intestacy. That is to 
say, if the language is such that you 
have merely described the same persons 
who would take if you had not inserted 
the provision, then the provision is 
inoperative. The interest passes by op- 
eration of law and not by force of the 
trust deed or will provision. 

Herein lies the clue for the draftsman 
who wishes to avoid this rule. Take 
Case IV for example. A conveys to T 
in trust to pay the income to B for 
life and at B’s death to convey the 
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corpus to A’s “heirs.” If it is possible 
to construe “heirs” in this limitation 
as such persons who would be his heirs 
if A had diéd when B did, you might 
have very different people from those 
who would be A’s heirs at A’s death. 
If you get A’s heirs at an artificial date 
you may have destroyed the whole 
basis of this rule. As a matter of con- 
struction that appears in every problem. 
It appears in Example (6) of the Regu- 
lations. If “next of kin” at the date of 
the decedent’s death is meant (and this 
would seem clear) nothing is trans- 
ferred to them. If next of kin at some 
other date is meant, this principle would 
not apply. 

The draftsman can make it clear by 
naming the takers in the end limita- 
tion as those who would be the heirs of 
A if he had died when B did, or if he 
had died at the date of distribution, or 
if he had died at some other artificial 
date, e.g. one year after A’s actual 
death, or at the date of the conveyance, 
when A is still alive. You may parti- 
cularize so that the rule does not apply. 


Doctrine of Worthier Title 


The doctrine to which we have been 
referring is sometimes spoken of as the 
rule of King v. Dunham, and some- 
times as the rule of Doctor v. Hughes. 
Really there are two rules. One refers 
to transfers inter vivos by deed, the 
other to transfers by will. The legal 
effect of both appears to be the same, 
although the reasons given for them 
differ. 

A conveys inter vivos to T in trust 
for B for life and on B’s death to A’s 
heirs. A is a living person. No living 
person has an heir. Nemo est haeres 
viventis. 

A, by will, devises to T in trust for 
B for life, and on B’s death to A’s 
heirs. Obviously, A has heirs here. So 
the courts found another rationalization 
for the same result. They said taking 
by descent was a “forthier title” than 
taking under the will. 

Of course, this is mumbo jumbo. 
Both rules come to us from medieval 
feudal times of such great antiquity 
that we can only guess at the reason 
of them. The best documented guess is 
that they derive from an economic rea- 
son—the overlord got some little grafts 
if the heir took by operation of law 
that he didn’t get if the heir took under 
the conveyance or the will. 

This sort of thing should be of 
antiquarian interest only to us today. 
American courts should have held that 


552 


the doctrine never crossed the Atlantic. 
But they did not. The great Court of 
Appeals of New York, with no less a 
judge than Justice Cardozo writing the 
opinion, held in 1919 that this doctrine 
survived in New York. What is worse, 
he made the suggestion, followed in 
later cases by the Court of Appeals, 
that it may have survived as a rule of 
construction if not as a rule of law. 
As a rule of construction you have to 
litigate every trust deed and will con- 
taining such an end limitation to de- 
termine the settlor’s intent. 


Determining Intent 


In the years following the decision 
of Doctor v. Hughes in 1919 the New 
York courts have had all sorts of litiga- 
tion involving this question.* The courts 
of New York have struggled to formu- 
late some guide by which to discover 
settlor’s intent. Justice Crane* adopted 
the view that you add up all the inci- 
dents and match them against what 
would be the incidents of a reversion. 
If they match, Doctor v. Hughes applies, 
and settlor has a reversion. If they 
don’t match, settlor has no reversion, 
but the heirs have contingent beneficial 
interests as purchasers. 


Justice Finch® asked, what in fact 
was settlor’s intention? Finally, the 
court in Engel v. Guaranty Trust Co.® 
swung back to Crane’s technique of 
adding up and matching incidents. In 
that case the court found certain dis- 
crepancies and held that the heirs took 
as purchasers. 


Although one would think anything 
as anciently founded would have dis- 
appeared long ago, the New York Court 
of Appeals extends the rule to personal 
property.’ It was in its origin a feudal 
real property doctrine. The courts yearn 
to get rid of it, and to that end turn 
it into a rule of construction. Yet they 
extend it to personal property. Modern 
courts are still moving to the measure 
of this antiquated rule. 


Lesson of Rule 


_ The lesson of this paper is that you 
should beware end limitations to “heirs,” 
“next of kin” etc. of the settlor or testa- 
tor. You may think you have disposed 
of settlor’s or testator’s entire interest. 


*See also the recent California cases, Bixby v. 
California Trust Co., 202 P. (2d) 1018, and 
Nelson v. California Trust Co., Ibid. 

*Whittemore v. Equitable Trust Co., 250 N. Y. 
298 (1929). 

SCity Bank Farmers Trust Co. v. Miller, 278 
N. Y. 134. 

*280 N. Y. 43 (1939). 

"Engel v. Guaranty Trust Co., 280 N. Y¥. 48 
(1939). 1 Simes, Future Interests, Sec. 146, page 
264. 


Yet, the Spiegel case may catch you in 
one of those hardest of all instances 
against which to provide. The danger 
is present though Example (6) of the 
Hallock Regulations would lull you into 
a sense of security. There is no assur- 
ance that the court which decided the 
Spiegel case will not rule that Example 
(6) falls within the scope of King v. 
Dunham Doctor v. Hughes and their 
more modern descendants. 

The Supreme Court in the Spiegel 
case says, it is immaterial whether the 
interest remains in the grantor because 
he deliberately reserves it or because, 
“without considering the consequences, 
he conveys away less than all of his 
property ownership and attributes.” In 
those American states where King v. 
Dunham and Doctor v. Hughes is the 
law, the settlor is left with a reversion- 
ary interest, although (indeed because) 
he makes a conveyance to his “heirs,” 
“next of kin,” or otherwise to his intes- 
tate distributees determined at the date 
of his death. Under the Spiegel case 
the retention of this reversion causes 
the transfer to be taxed. 

To escape tax under the Spiegel de- 
cision the settlor “must be left with no 
present legal title®, and no right to 
possess or to enjoy the property then 
or thereafter.” 


Cut All Strings 


The only way to draw the trust to 
avoid the risk inherent in the Spiegel 
case, is to dispose of every interest 
whatsoever in the property. We have 
indicated how to avoid the doctrine of 
“worthier title,’ by making the ulti- 
mate gift to intestate distributees at 
some other date than that of settlor’s 
death. What of the possibility that there 
may be none who at that date answer 
the description? Hasn’t the settlor a 
reversion still? 


To avoid this possibility suppose an 
ultimate gift is made to a specific char- 
ity? The Commissioner contends an 
ultimate gift to charity won’t do, be- 
cause that charity may go out of exist- 
ence. Provision for application of cy 
pres should be the answer to that. 

It has been suggested that the only 
safe recourse is to set out every possible 
gift settlor desires and then end up 
with an ultimate remainder to the Col- 
lector of Internal Revenue. This would 
do the trick but is not calculated to 
make the tax conscious settlor deliri- 
ously happy. 

8We do not discuss here this brand new dis- 


ability. Settlors, apparently, no longer may de- 
clare themselves trustees in any case whatsoever. 
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A Suggested Statute for 


\- 


Administering Small Estates 


LEROY B. STAVER 


Trust Officer, The United States National Bank of Portland, Oregon 


HERE already exist in practically 

all the states at least some laws 
governing estate administration which 
are commonly regarded by lawyers and 
trustmen as providing relief for the 
small estate. A compilation of these 
has been made by Mr. Gilbert T. Ste- 
phenson as one of his Studies in Trust 
Business (Study No. 2, Third Series, 
“Settling Small Estates,” Trust Bulletin, 
Dec. 1944.) In general, these statutes 
may be classified in two groups: 

1. Those which permit heirs of a 
specified degree of kinship to col- 
lect certain designated assets, such 
as accrued wages and small bank 
accounts, without court supervision 
or authorization. 

2. Those which require the com- 
mencement of an actual admini- 
stration proceeding and then per- 
mit the court to set aside the en- 
tire estate to the widow and minor 
children if the statutory exemptions 
and allowances consume all the 
assets. 


On the whole, such statutes constitute 
a hodge-podge of legislation with no 
apparent plan to provide broad general 
coverage for small estates or even to 
coordinate the various sections. In one 
state a widow may be empowered to 
collect wages of $400 due her deceased 
husband but cannot collect a bank ac- 
count of even $150 without administra- 
tion unless the bank is more liberal than 
the lawmakers seem to have been. In 
another state, the law may authorize 
her to collect a bank account of $300 
but apparently requires administration 
to collect a one-week paycheck of $75. 
Only a very few statutes extend to ac- 
counts in savings and loan associations 
or to death benefits or automobiles, 
however small their value. In some in- 
stances, the statutes are not a part of 
the probate code, but appear under 
other titles. 


—_—. 


This address before the 23rd Western Regional 
Trust Conference is based on research and a 
report made by Mr. Staver as a member of the 
Legislation Committee of the Trust Division, 
American Bankers Association. 
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Size or Nature of Asset? 


The concept underlying all these laws 
is that the statutory exemptions which 
protected the head of the family should 
be extended to his dependents and that 
a modest allowance for the temporary 
maintenance of the family should be 
granted, notwithstanding the existence 
of creditors. Such measures are an im- 
portant and necessary part of the law 
and make it possible to save time and 
expense for many small estates. It cannot 
be said, however, that they establish a 
shortened and simplified administration 
proceeding. Rather, their primary aim 
is to dispense with administration en- 
tirely. They substitute a statutory dis- 
tribution for testamentary control. 

In view of the basic purpose of these 
laws, it is not surprising that they ex- 
tend no relief to many estates which, 
although small, do not qualify for such 
preferential statutory treatment and 
which, therefore, must undergo normal 
administration. This occurs 
cases where there are no heirs entitled 
to claim homestead exemptions or family 
allowances, and in the much more fre- 
quent instance where the estate is small 
when judged by any other standards but 
not small enough to fall within the 
limits fixed by the statute. Many costly 
and time-consuming requirements might 
be eased without adverse effects on 
anyone. 


Causes of Cost and Delay 


A survey of the existing laws discloses 
that requirements generally regarded as 
resulting in undue delay and cost are: 

1. Time and cost of publishing pre- 
liminary notice of petition for ap- 
pointment of personal representa- 
tive 

' 2. Time and cost of publishing notice 
to creditors 

3. Appraisal requirements, particu- 
larly where more than one: ap- 
praiser is required 

4. Time allowed for filing of claims 

5. Formalities to be observed -on sale 
of assets 


in those“ 


6. Time allowed for filing of will 


contest 


7. Requirement for filing of interim 
accountings 


8. Time and cost of publishing notice 
of hearing ‘on final account 


9. Portion of estate consumed by fees 


There is ample legal precedent for 
discriminatory treatment of the small- 
er estates. In addition to the existing 
laws extending preferential treatment to 
small estates in limited cases, various 
jurisdictions now have laws allowing 
shorter time limits for the filing of 
claims, or authorizing certain other dev- 
iations, in estates below a stated value. 
It is noteworthy too that there is pre- 
cedent in one state or another for all 
or nearly all of the provisions suggested 
in our visionary administration statute, 
although no jurisdiction has thus far 
seen fit to combine them. all in a single 
code. aoe 


Suggested Statute 

Our Committee report makes no rec- 
ommendation as to the maximum size of 
estate to be eligible for settlement under 
the proposed shortened administration. 
The sections of our suggested stream- 
lined statute are expressed in non-statu- 
tory form, for the purpose of conveying 
ideas rather than attempting to ap- 
proach legislative perfection. The sec- 
tions follow, with explanatory comment 
in italics: 

Section 1. Appointment of Personal 
Representative without Notice. When- 
ever in the petition for probate or for 
appointment of an administrator, it is 
alleged that the estate has a value of 
not to exceed $10,000, and that the 
petitioner desires to have such estate 


-administered in accordance with this 
“chapter, all notices of such petition 


otherwise required by law shall be dis- 
pensed with, and the court shall have 
authority to admit the will to probate 
and to appoint the executor or admini- 
strator immediately upon filing of any 
surety bond required. 
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The elimination of pre-probate notice may 
be startling to those from jurisdictions where 
such notice is customary. The fact is, how- 
ever, that only about half the states require 
such notice, whether the estate is testate or 
intestate. No notice was required under the 
English common law. Note also that the pro- 
cedure under this chapter is optional, and 
that the petitioner must express a desire to 
avail himself of these provisions. 


Section 2. Vacation of appointment if 
estate exceeds maximum. If, upon the 
filing of the inventory and appraisement 
as herein provided, it shall appear to 
the court that the estate has a value 
in excess of $10,000, the estate shall 
not be subject to administration under 
the provisions of this chapter, but shall 
be administered in accordance with the 
provisions of this code otherwise applic- 
able to the estates of deceased persons, 
and the appointment of the personal 
representative may be vacated, in the 
discretion of the court, to require such 
appointment to be applied for in ac- 


cordance with the procedure otherwise 
required by this code. 


If the court feels that the original petition 
was made in good faith, and the estate is 
only a small amount in excess of the statu- 
tory maximum, no harm is done by allowing 
the appointment to stand so long as the 
administration is not continued under the 
small estate provisions. In jurisdictions not 
requiring pre-probate notice in any case, the 
provision for discretionary vacation of the 
first appointment would be unnecessary. 

Section 3. Surety Bond. In all estates 
subject to administration under this 
law, the court shall have discretion as 
to the amount of the bond, if any, to 
be required of the personal representa- 
tive, and under appropriate circum- 
stances may waive such bond. 


Section 4. Inventory and Appraise- 
ment. The inventory and appraisement 
shall be filed by the personal representa- 
tive within 15 days after his appoint- 
ment, but the court may extend the 
time on a showing of need. If the as- 
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sets are such that the values can be 
reasonably verified, the court shall ac- 
cept the appraisal as made by the 
personal representative, but if the value 
involves independent judgment, the 
court shall appoint one capable and 
disinterested appraiser to value the as- 
sets of the estate. 


This section saves the expense of an in- 
dependent appraisal in those cases where the 
assets can be valued by reference to bank 
balances, stock market quotations, and the 
like. Minnesota and Kansas have comparable 
statutes. There is also precedent for the use 
of only one appraiser in small estates. In 
Oregon, for example, three appraisers are 
required in the ordinary estate, but only one 
if the estate is less than $5,000. 


Section 5. Procedure with Respect to 
Claims. The personal representative 
shall publish notice to creditors in the 
form prescribed by statute, once each 
week for a total of three publications, 
and all claims shall be filed with the 
personal representative within 60 days 
of the first publication of such notice, 
or shall be forever barred. 


The customary period of publication has 
been shortened, and the three required publi- 
cations can appear in a total elapsed time of 
fifteen days between the first and the last 
notice. It is felt that such publication affords 
adequate notice to department stores, utilities, 
and other similar businesses which will rep- 
resent the majority of the creditors in estates 
of this size, and which are alert to the neces- 
sity of checking all legal notices. The ex- 
pense of publication might be saved by per- 
mitting a posted notice as an alternate, but 
the latter procedure is more hazardous to 
creditors and might be the basis of ob ection 
to a statute such as here proposed. 


The time allowed for filing claims has also 
been materially shortened as compared with 
the present average, but there is precedent 
for this proposal, and it will materially 
shorten the probate period. Utah, for example, 
allows four months for the presentation of 
claims in estates of over $10,000, but only 
two months in the case of smaller estates. 
Montana also allows four months in estates of 
less than $10,000 whereas in larger estates 
the time is ten months. Arizona makes a 
similar time distinction in estates above and 


below $5,000. 

The 60-day period is adequate for the pro- 
tection of creditors. In addition to the pub- 
lished notice, it allows two billing dates to 
pass so that any delinquency would come to 
light and be promptly investigated by any 
creditor. 

Section 6. Exemptions and Allow- 
ances Preserved. Exemptions and allow- 
ances authorized for the surviving 
spouse and minor children in the case 
of estates being administered under the 
laws of this state shall be allowable in 
like manner in estates administered 
under this chapter. 

The dependents of the deceased should be 
denied no rights to which they would be en- 
titled under the standard statutory admini- 
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stration procedure. Usually such allowances 
are granted by order of the court in an ex 
parte proceeding without notice, and no de- 
lay or additional cost is incurred. 

Section 7. Non-Intervention Admini- 
stration. The personal representative 
shall pay the bills and valid claims and 
shall have full power to sell the real 
and personal property of the estate to 
provide funds for such purposes, or 
for purposes of distribution, or when- 
ever such sale is deemed to be in the 
best interests of the estate and benefici- 
aries, without requirement of court or- 
der or confirmation, EXCEPT that if 
any real property is to be sold for less 
than its appraised value, the personal 
representative shall make a report there- 
of to the court, and at the expiration of 
ten days, if no objections have been 
presented, the court shall enter an order 
confirming the sale unless it appears 
to the court that such sale is not ad- 
visable or that a better price might be 
realized. Upon the entry of such order 
of confirmation, the personal representa- 
tive shall execute and deliver a deed to 
thé purchaser. 





This is one of the most important modifi- 
cations proposed. It eliminates all the delay 
and formality involved in sales under the 
average statute. The executor is free to act 
promptly and economically. Particularly in 
the case of real property sales will there 
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be a substantial economy. In place of the 
usual expensive publications and citations, 
and waiting periods of 8 to 12 weeks, the 
personal representative may take immediate 
advantage of a favorable sale, with a maxi- 
mum time consumed of 10 days. 


The idea is patterned after the “non-inter- 
vention” probate now permitted by the laws 
of Arizona, Idaho, Texas and Washington. 
Such statutes provide in effect that a request 
in the will that the estate be administered in- 
dependently of judicial control shall be re- 
spected. After the personal representative 
has been appointed and the inventory and 
appraisement filed, the executor has full 
power to administer the estate and to mort- 
gage, lease, sell and otherwise deal with 
the property without court intervention. Provi- 
sions in one form or another are made to 
permit the interested parties to have recourse 
to the court in the. event of disagreement of 
the parties, mismanagement, or the existence 
of other circumstances requiring the advice 
and instructions of the court. 

The section here proposed extends the 
philosophy of non-intervention probate to all 
small estates entered for administration under 
these provisions. Economy and speed of ad- 
ministration are made possible with no ap- 
preciable hazard. 


Section 8. Power to Resort to Court. 
The personal representative or any heir, 
legatee, devisee, creditor or other inter- 
ested party shall be entitled to apply 
to the court to intervene in the event 
of a dispute between the parties, or 
of alleged mismanagement by the per- 
sonal representative, or of the existence 
of other conditions requiring the advice 
and instructions of the court, and after 
due hearing of the facts the court shall 
enter such order as may be meet and 
proper in the circumstances. 


Section 9. Final Distribution. When 
the period for filing of claims has ex- 
pired, the personal representative shall, 
after paying claims, expenses of admini- 
stration and all other known obligations 
of the estate, distribute all the remain- 
ing assets to those legally entitled there- 
to, and shall immediately thereafter file 
with the court a report of all moneys 
received and expended, and of all 
moneys and properties distributed, to- 
gether with receipts for all such dis- 
bursements and distributions, and upon 
the filing thereof‘ shall be entitled to an 
order of the court discharging him, 
exonerating his bondsmen, and termin- 
ating the administration. 

This section likewise follows the practice 
established by the non-intervention probate 
codes. In fact, it is optional with the execu- 
tor in at least some of those states as to 
whether to make a final report and secure 
a closing order. The suggested section includes 
the requirement of a final report because it 
is felt that such provisions would assure more 
ready acceptance in those jurisdictions where 
the suggestion of non-intervention proceed- 
ings will come as a shock at best. This modi- 
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fied. provision at least reduces acCoiinting 
technicalities to a_minimum and saves the 
customary expense and delay of. final. publica- 
tion. 

Section 10. Will Contests.’Except on 
a showing of fraud, the will of any 
deceased person which is probated 
under this law shall ‘be subject to con- 
test only by suit; filed within the period 
allowed for the :filing of claims. 

There is a tendency to shorten the contest 
period in all estates. In view of the size and 
character of estates falling within the scope 
of this proposal, it is not felt that any great 
wrong would result and the section is sug- 
gested as a reasonable proposal to accomp- 
lish the prime objective of speed and sim- 
plicity. An acceptable alternative would be 
to permit the standard time for the filing 
of a contest, but to provide that if such con- 
test should be filed after distribution, the 
right of the contestant, could be asserted only 
against the distributees to the extent of 
their respective shares. 

Section 11. Personal Representative 
Authorized to Appear Personally in 
Uncontested Matters. The personal rep- 
resentative shall be privileged, at his 
option, to appear in person before the 
court in all matters relating to the 
estate under his administration, except 
in the case of contested matters, in 
which he shall be represented by legal 
counsel. :The court shall provide, at 
cost, printed forms of all documents 
required to be filed with the court in 
administration proceedings conducted 
hereunder. 

This is the most likely of all the sections 
to provoke controversy. There is a strong ele- 
ment of public interest and public service 
in our business. This suggestion is made from 
that viewpoint, and with no thought of seek- 
ing ‘benefit for trust institutions. I would 
be entirely willing to see the section re- 
framed so as to limit the privilege to the 
principal beneficiaries of the estate. There 
would be no mad stampede of trust insti- 
tutions into the small estate field even if this 
statute were enacted today in every state. 
The fees are so small and the profit margin 
so narrow at best that there would be little 
incentive to take on the additional duties 
contemplated by this section. 

The important thing is that it offers the 
possibility of a saving which to the heirs of 
a small estate may be a substantial item. It 
is a saving, moreover, which can be accomp- 
lished without prejudice to the protection 
of the heirs and creditors because the simp- 
lified procedure laid down eliminates the 
need for technical legal steps. 

There are several jurisdictions in which 
this is the established practice, and in 
which attorneys are employed only in con- 
nection with litigation. It should be noted 
too that the section is not mandatory. If 
the personal representative prefers, he can 
petition to have the attorney appointed as 
the administrator. 

This section is analogous in some respects 
to the “Small Claims Court” established in 
several jurisdictions, where the contesting 
parties appear in person, take care of the 
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serving of legal papers, and present their 
cases to the judge withowt aid of counsel. 
Pleadings and process are filled in on forms 
provided by the court, and it is this practice 
which gives rise to the suggestion that forms 
for small estate administration might . be 
similarly supplied. Perhaps it is not unrea- 
sonable to add that if there is a_ place‘ for 
a Small Claims Court, there is also @ place 
for a corresponding department of the ‘Pro- 
bate Court for small estates—or at least for 
a simplified procedure for such estates. 


Section 12. Existing Laws Retained. 
Except as modified herein, all existing 
laws relating to administration and set- 
tlement of estates shall apply in all re- 
spects to estates administered in ac- 
cordance with this enactment. 


This section gives recognition to those laws 
which must be invoked in the small estate as 
well as the large—such as those establishing 
priority of claims, rules of descent and dis- 
tribution, persons entitled to apply for ad- 
ministration, and many others. 


Implementing Program 


Most of us will readily confess our 
chagrin at having to tell a widow what 
it will involve in time and money, 
under our present laws, to clear the 
title to the small family residence left 
by her husband as his sole asset, or to 
secure clearance of a savings account, 
carefully hoarded for a respectable fu- 
neral. Whether or not we are interested 
in developing small estate business as a 
service of our own trust department, 
we must recognize that this is a public 
problem, falling in a field with which 
we are more familiar than any other 
organized group. 

The Executive Committee of the Trust 
Division has arranged to have copies 
of the Legislative Committee report cir- 
culated among trustmen throughout the 
states in the hope that the suggestions 
will be given careful study, particularly 
in connection with any program for re- 
vision and modernization of probate 
codes. In addition, because the perfec- 
tion of any such measure, to make it 
suitable for general enactment, requires 
exhaustive research into existing stat- 
utes, state constitutions and court de- 
cisions; and because other organizations 
are better equipped than the Trust Di- 
vision to make such a study and to 
frame a workable code, the report has 
been referred to the National Confer- 
ence of Commissioners on Uniform 
State Laws. Its sub-Committee, after re- 
view, has concluded that “the subject 
is one which should be given serious 
consideration” and has recommended 
that a committee be created from its 
Civil Procedure Acts Section to investi- 
gate and report upon the advisability 
of drafting a uniform or model act. 
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SKED for criticisms and favorable 
pradnd if any, practically 
every one of our trust examiners said 
[| should commend the trust officers of 
the national banks in the states repre- 
sented here for the excellent coopera- 
tion they almost uniformly give. The 
spirit of cooperation between examiners 
and trustmen is of enormous intangible 
value. First, it indicates that the exam- 
iners are as competent as we believe 
them to be. Second, it indicates that 
the trustmen are genuinely interested 
in running clean shops. 

You must be just as anxious as we 
are to place our common problems on 
the table, stripped of all trappings and 
open to intelligent inspection. Many of 
the existing problems are not of your 
making, stemming from the attitude of 
directors and executive officers problems 
against which every trust officer should 
be on guard even though they do not 
presently appear in his department. 



















Complaints Traced to Own Door 





Many directors and executive officers 
take little or no interest in their trust 
departments. They frequently push the 
department back in some inconspicu- 
ous or gloomy corner of the bank, or 
x down in the basement, with the result 

that customers and prospective custom- 
Ly ers are inclined to feel as though they 
are arranging for a funeral. 


They complain about the lack of 
growth in their trust departments, point- 
ing out that only an infinitesimal por- 
tion of the public is aware of fiduci- 
ary services, and at the same time they 
fuss and fume about expenditures for 
advertising and other public relations 
activities, 

They expect the department to be run 
ficiently, and yet too often they use 
it as a dumping ground for employees 
who have not measured up to the stand- 
ards of the commercial department. Too 
often, they expect efficiency from a trust 
oficer who is either underpaid or is 
not fully qualified for his job. Too 
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Trust Operating Policies 
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Wilson McCarthy, president of the Denver 
& Rio Grande Western Railroad, left, dis- 
cusses the conference with Mr. Robertson. 
often, they demand top efficiency from 
a trustman whom they expect to ad- 
minister trusts with his left hand while 
devoting his right hand to the more 
highly emphasized commercial work, 
and using any spare time to contact 
prospective depositors and borrowers. 


In many instances, directors and exec- 
utive officers complain about the lack 
of earnings of the trust department, and 
yet expect it to handle free of charge 
certain custodianships, agencies, and 
other accounts, in order to maintain 
good customer relationships on the com- 
mercial side. They should take into 
consideration not only the fact that no 
trust department—viewed as a separate 
unit (which it shouldn’t be) — can 
operate profitably on free business, but 
also the fact that the bank as a whole 
obtains substantial benefits from such 
good-will service. 


Too often in searching for trust-ofh- 
cer material, directors and executive 
officers are inclined to consider only 
those who seem to be in a position to 
attract trust business, rather than those 
who are qualified to administer the busi- 
ness. Some of the biggest headaches 
of 1933, for bankers and bank super- 
visors alike, grew out of trust depart- 
ments in which the business had been 
carelessly built up, blindly accepted 


without due regard for the consequences 
and obligations involved, and heedlessly 


handled. 


It is difficult to find the perfect trust 
officer, because he is expected to be a 
lawyer, an accountant and an invest- 
ment expert—as well as a banker— 
with an aggressive and confidence-in- 
spiring personality, who is fired with 
a fanatical devotion to trust work. But 
we know that competent men can be 
found if they are offered salaries com- 
parable to those of other responsible 
bank officers, and are given the same 
support and cooperative help which is 
given other department heads of the 
bank. 


Almost as rare as the perfect trust 
officer is the director or executive offi- 
cer who displays an intelligent and live 
interest in the trust department, and 
realizes the tremendous potential liabil- 
ities of an inefficient trust department. 
They comprehend the necessity for 
avoiding self-dealing and situations in- 
volving conflicts of interest, the need 
for strict compliance with the provisions 
of trust instruments, the merits of a 
properly diversified investment program 
(with the interests of both life tenants 
and remaindermen in mind) and the re- 
munerative as well as good-will poten- 
tialities of fiduciary undertakings eff- 
ciently conducted. 


One of the biggest tasks trustmen and 
women have today is to educate top 
management to the bank, and the need 
for integrating it with all other depart- 
ments, in order that each department 
can benefit from the others under pro- 
gressive coordinated management. 


Retention of Own Stock 


I would feel remiss if I did not men- 
tion a few problems that are essentially 
those of the trust officers and their 
staffs. The first relates to the retention 
in trust estates of the bank’s own stock. 
It is natural and proper for a substantial 
stockholder to choose his bank to handle 
his estate. 


Where a national bank, is sole trus- 
tee, it is prohibited by statute from 
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voting such stock in the election of di- 
rectors unless, under the terms of the 
trust instrument, the donor or benefici- 
ary is given the authority to direct how 
such shares shall be voted and he actu- 
ally does so. Seldom is voting power 
retained by a donor or vested in a 
beneficiary. As a result, in most in- 
stances the stock cannot be voted in the 
election of directors, so that a percen- 
tage of the bank stock is immobilized 
for this purpose. This produces a poten- 
tial conflict between the personal inter- 
ests of the directors and management, on 
the one side, and the interests of the 
trust estates on the other. Such immo- 


bilization of stock may throw control 
of the bank to one rather than the other 
of certain factions. Even more import- 
ant, in some ways, is the fact that the 
bank, as trustee, is empowered to vote 
such stock for all other purposes ex- 
cept the election of directors. The con- 
trolling faction can cast the votes of 
such stock in favor of any proposition 
it advocates. 


Banks frequently endeavor to avoid 
liability and criticism for retaining such 
stock by obtaining “consents” from 
the trust beneficiaries. This may relieve 
the bank and its directors from liability 
for loss, if there should be a deprecia- 
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tion in the value of the stock, but it by 
no means eliminates the evil of the 
conflict of interest. Therefore, the en. 
phasis should be placed upon disposing 
of the bank’s stock, rather than seeking 
ways and means of “safely” retaining 
it. 


Stock in Bank’s Pension Trust 


A somewhat related developmen 
which involves doubtful practices ha 
arisen recently in connection with pen. 
sion or profit-sharing plans. The estab. 
lishment of reasonable plans of these 
types, for the benefit of bank employees, 
is often desirable. Some such _ plans 
designate the bank as trustee of the 
fund, or give the directors power to 
designate the trustees and control their 
actions—by virtue of their power to 
dismiss them—so that, in effect, the 
bank controls the fund and also the 
investments made with the fund. 


This of itself would not be objection 
able. However, in several plans we have 
examined recently, the trustees are av- 
thorized, or in effect directed, to invest 
in stock of the bank or an affiliate of 
the bank. As a result, not only can the 
fund be used to manipulate the marke! 
for the stock of the bank or the afiili 
ate, but the management is placed in: 
position to perpetuate itself in office by 
controlling a steadily-increasing amount 
of stock. This constitutes an unwhole 
some distortion of the employee-benefi 
idea, and offers opportunities fo 
abuses to the possible detriment of the 
employee-beneficiaries of the plan. 


Stock in Director’s Company 


It is understandable and comment- 
able that banks, in their efforts to ob- 
tain the best possible Board of Direc: 
tors, seek men of business prominence. 
Such men are often connected will 
corporations whose securities may be 
appropriate investments for trust funds 


Federal Reserve Regulation F pro 
hibits the investment of trust funds i 
obligations of the bank’s directors, off 
cers or employees, or their interests. 
This prohibition should not be so cor 
strued as to disqualify, for investment 
of trust funds, the securities of corport 
tions in which a director of the trustee 
bank has only an insignificant or I 
mote interest. Any such constructio 
might have the effect of depriving 
trust estates of some of the soundest 
securities on the market. 


There is no precise formula for de 
termining when a director’s connectio! 
with a corporation is sufficient to dis 
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qualify its securities, but an examiner 
could not, in good conscience, fail to 
criticize any bank that makes a practice 
of investing trust funds in the securities 
of corporations in which its directors 
have substantial interests. Here again, 
banks should place the emphasis upon 
avoiding even the appearance of ques- 
tionable partiality rather than seeking 
to protect themselves against liability. 


Limits of Prudent-Man Rule 


At least four states in this area have 
adopted the so-called Prudent-Man rule. 
There are, of course, arguments for and 
against this liberal policy with regard 
to trust investments. In some states the 
former investment rules for fiduciaries 
placed unreasonably rigid restrictions 
upon the exercise of sound discretion 
by the fiduciary, with results that were 
not always to the advantage of the bene- 
ficiaries. 


However, we have observed in some 
cases that banks, released from the 
former restrictive rules by the adoption 
of the Prudent-Man rule, have tended 
to invest a large proportion of trust 
funds in preferred and common stocks 
and, in some instances, frequent sales 
and purchases indicate a speculative 
tendency which is definitely unsound. 
The Prudent-Man rule itself does not 
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contemplate that fiduciaries will manage 
funds in a speculative manner, but 
rather with the same degree of care 
that men of prudent discretion and in- 
telligence exercise in their own affairs, 
not speculation-wise, but investment- 
wise, taking into consideration probable 
income as well as probable safety of 
their capital. Banks should be conserv- 
ative in deciding the extent to which 
funds of a trust estate should be in- 
vested in equity securities, and extremely 
cautious in selecting them. 


The Prudent-Man rule does not re- 
lieve a fiduciary of the fundamental 
duty to avoid self-dealing and conflict- 
ing interests. Hence it does not relieve 
banks from criticism for voluntary re- 
tention of an undue proportion of the 
bank’s own stock in trust estates, or 
from criticism for investing in securi- 
ties of corporations in which directors 


- have a sufficient interest to make it diffh- 


cult to act impartially. 


The best-managed trust departments 
are the most profitable. Those depart- 
ments which avoid short-cuts and do the 
best job of clean businesslike trust ad- 
ministration produce more net earnings 
than those which are inclined toward 
slipshod administration or  cut-rate 
quick-profit business. 
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Perpetuities and Alienation Restraints 


Distinction Between Two Rules Clarified 


HERE are indications that the tax 

aspects of property dispositions are 
being emphasized at the sacrifice of 
consideration of the fundamental and 
inherent problems concerning legality 
of gifts and dispositions—once the area 
where lawyers primarily concerned 
themselves. In the creation of trusts, 
the operation of the Rule against Per- 
petuities and the Rule against Restraints 
on Alienation must not for a moment 
be overlooked by the draftsman. Yet it 
is an embarrassing fact that more fre- 
‘quently than it is pleasant to mention, 
they have been either ignored or for- 
gotten. 

It is a notable historical fact that, 
both in England and the United States 
under their distinctive land-tenure sys- 
tem, there has always existed the desire 
and tendency on the part of some men 
to tie up their ownership of property 
in such manner as will prohibit or limit 
the freedom of their descendants to deal 
with it. The Rule which prohibits these 
restraints on alienation operates against 
owners of present estates and this is an 
important and distinguishing feature of 
the Rule. A present owner cannot be 
restrained from alienating his property, 
even though the restraints be confined 
to lives in being. It is emphasized that 
this Rule operates on present vested 
interests—a fact which has been mis- 
understood or overlooked by courts and 
legislatures alike. Such misunderstand- 
ing has led to confusion and contradic- 
tions in the interpretation of wills and 
deeds, and an endless amount of litiga- 
tion. 


Relationship of Rules 


This confusion has been multiplied 
by a lack of understanding of the rela- 
tionship of this Rule against Restraints 
on Alienation to the Rule against Per- 
petuities. The rules are separate and 
‘distinct in their operation, although 
both have the identical purpose of pre- 
‘venting property from being withdrawn 
from commerce and trade by being tied 
up for long or indefinite periods of time. 


In the United States the constitutions 
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and legislative enactments of the States 
indicate to a great extent this misunder- 
standing concerning the two rules, and 
this in turn has been reflected in the 
court decisions. It is highly necessary, 
as a consequence, that discrimination 
be used in reading and applying the 
court decisions. 


In the preface to the first edition of 
“The Rule against Perpetuities,” Profes- 
sor John Chipman Gray, greatest ex- 
positor of the “Rule,” wrote: 


“The doctrines derived from the feudal 
law, which so closely limited the creation 
and transfer of future estates, have passed 
or are fast passing away. Any reasons for 
their existence have gone, and under the 
joint action of the Legislatures and the 
Courts they have themselves almost disap- 
peared. Of all that forest of learning 
there remains here and there only a 
stump over which an unlucky testator 
may stumble. But the Rule against Perpet- 
uities is in full vigor; where the Legisla- 
ture has interfered, it has been to in- 
crease its stringency. Indeed, the Rule 
is substantially, at the present day, the 
law of future interests * * * The am- 
biguity in the meaning of terms, which 
is perhaps the chief reproach of our law, 
has worked great harm with the matters 
here considered. The Rule against Perpet- 
uities should have been called the Rule 
against Remoteness. It is aimed at the 
control of future interests; it has noth- 
ing to do, save incidentally, with present 
interests. But its name is a constant temp- 
tation to treat it as aimed against restraints 
on the alienation of present interests.” 


(Pp. IX and X) 

This statement made by Professor 
Gray over sixty years ago is as true to- 
day as it was when first written. Legis- 
lative tampering with the “Rule,” plus 
judicial misunderstanding and misinter- 
pretation during the intervening years, 
has served further to increase the dif_i- 
culties in applying the “Rule” if the 
doctrine of “stare decisis” is recognized. 

(Here, General Riter reviewed the 
origin and growth of the “Rule against 
Perpetuities.” ) 


The “Rule” finally assumed its classic 
form stated thus: No interest is good 
unless it must vest, if at all, not later 
than 21 years (plus period of gestation) 
after the end of some life in being at the 
date of the creation of the interest. It 
was in this form that the “Rule” was 


brought to the American Colonies as 
part of the Common Law, and in the 
absence of statute, the “Rule” was 
adopted throughout the United States 
in its modern English form. 


Future Interests or Estates 


The distinction between vested estates 
and contingent interests is vital in the 
consideration of the “Rule.” 

“A vested remainder is defined as a future 

estate which takes effect as a’ present 

estate immediately upon the expiration of 
the preceding estate or estates as origin- 
ally limited, and is ready at every moment 
during its continuance to come into pos 
session whenever and however the preced- 

ing estates determine. That is to say, a 

vested remainder is a future estate that 

is subject to no condition precedent except 
the termination of the preceding estate.” 
(Gray’s “The Rule Against Perpetuities,” 

p. 819, Sec. 970.) 

The typical example of a vested re- 
mainder is the gift (contained either in 
deed or will) of a parcel of land in 
this form: To A for life, remainder to 
B and his heirs. Upon A’s death, B will 
come into immediate possession of the 
land. There is no condition to be ful- 
filled except. A’s death. 

“A remainder is contingent if, in order for 

it to come into possession, the fulfillment 

of some condition precedent other than 
the determination of the preceding free 

hold estates is necessary.” (Ibid, p. 89, 

Sec. 101) 

The classical example of a contingent 
remainder is found in the gift: To A for 
life; remainder to such of his children 
as survive him. The conditions prece- 
dent which must come to pass before 
the future estate becomes vested are 
two: (1) A must die, and (2) the 
children who take the remainder must 
survive A. Therefore, the remaindermen 
cannot be identified with certainty until 
A dies. During his lifetime the remain- 
der is contingent. 

Of course, future interests include 
other estates than a remainder after 4 
life estate. There are reversions—the 
estate remaining in a grantor ready to 
come into his possession after the term- 
ination of the life estate where the gift 
does not grant the fee but only a life 
estate or estates. Right of re-entry for 
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condition broken is a future interest. 
Upon breach of condition of a grant 
or gift, the grantor is given the right 
to re-enter and possess his former 
estate. Until he or his heirs enter, the 
estate remains in the grantee, but this 
right is classed as a future estate. Pos- 
sibility of Reverter. This future interest 
is demonstrated by the example of a 
grant of an estate to A until B enters 
the Roman Catholic priesthood. Here 
A’s estate would terminate by its own 
terms upon the happening of the con- 
tingency, and would revert to the grantor 
and his heirs. 

There are also shifting uses, springing 
uses, and executory devises. No attempt 
will be made to define or illustrate the 
last mentioned gifts. When grantees or 
devisees of these interests can possess 
the same only upon the happening of 
an event or condition other than the 
termination of the preceding estate, 
these interests are future contingent in- 
terests. 


Application of the “Rule” 


The “Rule” is never applicable to vest- 
ed interests, be they present estates or fu- 
ture estates. It is only when the future 
estate is contingent that the applica- 
tion of the “Rule” becomes pertinent. 
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In countless decisions this proposition 
has been overlooked by the courts. 

In applying the “Rule” the operation 
has two phases: (1) interpretation and 
construction of the grant or gift, and 
(2) measurement of the construed grant 
or gift by the scale of the “Rule.” Gray 
graphically describes the process thus: 
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“The Rule against Perpetuities is not a 
rule of construction, but a peremptory 
command of law. It is not, like a rule of 
construction, a test, more or less artificial 
to determine intention. Its object is to 
defeat intention. Therefore, every provi- 
sion in a will or settlement is to be con- 
strued as if the Rule did not exist. Then, 
to the provisions so construed, the Rule 

is to be remorselessly applied.” (Ibid, p. 

559, Sec. 629) 

Intention is only relevant in constru- 
ing the grant or gift. There is, however, 
a proper use of the “Rule” in construing 
a provision of a will or deed. Where the 
provision is uncertain in meaning or 
ambiguous, and is capable of two con- 
structions—one of which will run afoul 
of the Rule and the other which would 
be immune from the evil of remoteness 
—the Court will presume the grantor or 
testator did not intend to offend the 
Rule and therefore the construction sav- 
ing the provision will be adopted. Of 
course, this process of reasoning must 
never be applied where the provision 
under consideration is clear and its 
meaning free from doubt. 
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fact that statistics show that in over 
20,000,000 births between 1923 and 
1932 none was to women over 55 years 
of age and’ .0001% to women over 50, 
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this presumption has been the determ- 
ining factor in many cases. 


If the invalid gift is a vital and mov- 
ing part of the provision, the Court will 
annihilate the entire gift, and declare 
intestacy as to the property covered by 
offending provisions. Frequently, how- 
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ever, the Courts have determined that 
the invalid, remote interest was but a 
subsidiary gift, or one intended to 
come into being upon the happening of 
an extremely improbable event, consid- 
ering all of the facts and circumstances 
surrounding the gift. In such situation 
the prior valid gifts or estates are sus- 
tained. Sometimes the cy pres doctrine 
has been effectively and properly ap- 
plied. 


The Sahlender Case 


(Here General Riter stated the facts 
and quoted extensively from the recent 
opinion of the District Court of Appeal 
of California in /n re Sahlender’s Estate 
201 Pac. (2d) 69, which was reported 
in Feb. 1949 Trusts aNp Estates 128. 
According to the speaker, this decision 
will eliminate much misunderstanding 
on the part of the legal profession of 
the western states concerning the two 
rules discussed. While of direct and 
specific interest to lawyers and trust 
companies of California, it will have a 
tremendous influence in moulding the 
opinion of Courts in the other states.) 


Article XX, Section 9 of the Cali- 
fornia Constitution reads: “No perpetu- 
ities shall be allowed except for elee- 
mosynary purposes.” 


Sec. 715 of the Civil Code reads: 


“« * * * the absolute power of alienation 
cannot be suspended, by any limitation 
or condition whatever, for a longer period 
than as follows: 


1. During the continuance of the lives 
of persons in being at the creation 
of the limitation or condition; or 
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2. For a period not to exceed twenty. 
five years from the time of the crea. 
tion of the suspension.” 


Sec. 716 of the Civil Code reads: 


“Every future interest is void in its crea. 
tion which, by any possibility, may sus. 
pend the absolute power of alienation for 

a longer period than is prescribed in this 

paragraph. Such power of alienation is 

suspended when there are no persons in 
being by whom an absolute interest in 
possession can be conveyed.” 

It was contended by the bank trus. 
tee and the United States that in Cali- 
fornia the Common Law Rule against 
Perpetuities was not operative, but only 
the statutory Rule against Restraints on 
Alienation. In response to this assertion, 
the Court wrote: 

“The two rules are, of course, quite differ- 

ent. One requires that within a fixed period 

there be persons in being capable of con- 
veying an absolute interest in possession. 

That is the rule against restraints on 

alienation. The other requires that within 

a fixed period the absolute interest must 

vest. That is the rule against perpetuities, 

or, more accurately, the rule against re- 
moteness of vesting.” 

It will be thus seen that the California 
court made the distinction between the 
two rules which Professor Gray asserted. 
As a result of this decision all of the un- 
certainties and misconceptions concern- 
ing Sections 715 and 716 of the Civil 
Code are swept away. It is clear (from 
the fact that certain dispositions were 
based on a period of 24 years) that 
the lawyer who drafted Sahlender’s will 
had these code sections before him, but 
he misinterpreted their purpose and 
effect. In fairness to him, it should be 
stated that members of the legal pro- 
fession and even the California Courts 
have long differed as to the construction 
and application of these code sections. 


With the nullifying of certain gifts, 
the Court next faced the problem 
whether these invalid gifts nullified the 
entire trust. It concluded that the sever- 
ance of the invalid from the valid leaves 
a trust which will carry out the main 
desires of the testator. Consequently 
the trust was sustained as to its valid 
features. 


The Rule against Restraints on Alien- 
ation and the Rule against Perpetuities 
are sources of gehuine danger to the 
lawyer and trust officer. A will or agree- 
ment inter vivos which disposes of 
property of value through means of 4 
trust should be subjected to an acid 
test to determine if it runs afoul of 
these rules. Only skilled, experienced 
and learned draftsmen should be em- 
ployed in the preparation of such docu- 
ments. 
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ESEARCH on practices in the 

western area developed interesting 
facts. In large trust departments with 
their investment analysis division re- 
views are made at least annually as to 
every trust account, with most review- 
ing quarterly or semi-annually, especi- 
ally if there is a substantial amount of 
common stocks in the account, or spe- 
cial situations or real estate problems. 


In keeping with the national and 
state laws and Regulation F Trust In- 
vestment Committees meet regularly 
and usually the actions of such commit- 
tee are approved in a concise form 
either by the Board of Directors or 
the Executive Committee of such board. 
Medium large trust companies some- 
times find it advantageous to have the 
investment analysis and resultant rec- 
ommendations handled by an _invest- 
ment division which serves both the 
commercial and trust departments. The 
larger trust departments review by is- 
sues and by accounts, which enables 
them more easily to get down to the 
special situations which need more at- 
tention. Quotes on issues held are 
checked daily to monthly depending on 
conditions. Trust committees meet daily, 
weekly, bi-weekly or monthly, usually 
at least weekly. Some departments seg- 
regate their accounts as to estates, trusts 
legal, trust non legals, etc. and review 
one class at certain intervals, and so 
on. 


Some larger trust departments em- 
ploy investment counsel, but usually 
they depend on their own men, aided 
by checks with correspondent banks, in- 
vestment houses, brokers, and special 
analysts, for special and confidential 
information on any situation, company 
or industry. Some have selected lists 
of bonds and stocks for trust invest- 
ment which are revised from time to 
time but it is not usual to have any 
cut and dried approved list. The larger 
trust companies, where so permitted 
by the trust instrument, utilize all types 
of investments, including common trust 
funds, but in many cases they have 
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little interest in any foreign securities 
and some do not invest in investment 
company funds. 


Smaller Department Practices 


Of the smaller trust departments in 
this Western area about half review 
annually, over 30% semi-annually and 
over 20% quarterly or more often. 
Trust committees are composed of from 
three to eight members and over half 
include at least one or two members 
not active officers of the bank. In addi- 
tion, the directors either approve trust 
minutes, or make extra checks on re- 
views, in 95% of the banks. Only a 
third have any special review forms. 


About 80% make investments in mu- 
nicipal bonds, about 75% use utility 
and industrial bonds and real estate 
mortgages (mostly on urban property), 
while less than 50% invest in rail bonds. 
About 75% buy preferred stocks and 
over 60% buy common stocks. Over 
half limit purchases to some _percent- 
ages of both the classes and the indi- 
vidual issues. Some are limited by poor 
state investment statutes but the pru- 
dent man rule is gaining position. 


As a basis for trust reviews, over 40% 
consult with correspondent banks, and 
about 85% with brokers and invest- 
ment houses; nearly 90% use one or 
more of the investment services, but 
only 5% use investment counsel. While 
nearly half have some form of selected 
or preferred list of trust securities, very 
few actually have a trust committee 
approved list. Trust committees have 
regular meetings, the large majority 
meeting monthly or more often, with 
trust reviews from 20% weekly to over 
25% annually. All committees seem to 
have a good knowledge of the invest- 
ment provisions of each trust os estate, 
and regularly consider special situations. 
Most committees have approved policies 
as to trust investments and reviews. 


There are several ways of aiding 
analysis and review of the securities in 
trust accounts: 


1. Through the investment division 
of the large trust department, where 


intensive study is made of financial 
and business conditions, as well as of 
various industries and individual situa- 


tions; in smaller departments, such 
studies are-made by the trust officer and 
his assistants. Both are aided by use 
of the standard services, magazines and 
financial papers. 

2. Consultation with correspondent: 
banks and trust companies as to busi- 
ness conditions and trends, and for ad- 
vice as to general and specific situations. 

3. Consultation with investment 
houses and brokers, who usually have 
a large amount of information of value. 

4. Investment counsel, mostly firms, 
located in Eastern cities, under a sched- 
ule of fees varying with the size of 
trust department served. 

5. Investment division of the com- 
mercial department of the bank, used 
to collect information for mutual use. 


Methods of Review 


Depending on the size of the trust 
department, the Trust Investment Com- 
mittee should consist of an adequate 
number to get a proper cross-section 
of opinion—from three to perhaps. 
seven. In larger departments it would 
seem advisable to have at least one or 
two officers from the commercial de- 
partment. In smaller trust departments 
it seems advisable to have one or more 
trust officers (including managing trust 
officer), say two commercial officers. 
and one or two bank directors not active 
in bank operation but of fairly wide 
business experience; men who will not 
only act but will further the interests: 
of the trust business in every way. 


The Committee should meet at least 
once or twice monthly as to the smaller 
trust departments, and more often in: 
the larger ones, to review investments,,. 
sales, retentions. The directors or execu- 
tive committee should carefully exam- 
ine such minutes with a view to prop- 
perly directing general policies. Consid- 
eration should be given to reimburse 
“out-of-bank” committee members for 
time spent. 


If feasible, have “out-of-bank” mem- 
bers read review memoranda prior to: 
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meeting, otherwise have data presented 
by trust officer. Minutes of meetings 
should be short and show accounts (or 
securities) reviewed and brief write up 
of action taken. Review memos should 
be kept in a permanent file for refer- 
ence and future reviews. Read from 
time to time the trust committee min- 
utes either to directors, or to executive 
committee of directors in large banks, 
for their approval, and any general 
policy recommendations they may sug- 
gest. 


Account Review Forms 


Review forms should include: 

a. A synopsis of the account, whether 
trust, estate, guardianship, etc., giving 
title and number of account, full data 
as to beneficiaries, income needs, prin- 
cipal needs for education, distribution 
periods, special conditions, investment 
status (legal or non-legal, any co-trus- 
tee to consult, etc.). 


b. Assets sheet showing, for each 
asset: description, cost, annual income 
and market price, segregated as to types 
with percentages invested in each class. 


c. Security comment sheet for each 
asset, to include financial and earning 
statements, position in the industry, 
management, interest coverage for at 











least ten years, if bond; twenty year 
“past dividend record,” if stock; mort- 
gage loan and real estate appraisals on a 
sound basis. Market bonds and stocks 
can be supplemented by concise printed 
analyses by investment services. 

d. General conditions sheet to show 
general business trends, interest rates 
and dividend trends, earning trends, 
interest rates and dividend trends, earn- 
ing trends, major world and domestic 
problems affecting business and particu- 
larly the various types of securities and 
industries. 

e. Recommendation sheet, to be 
signed by trust officer or officers, giving 
recommendations and reasons as to 
items which should be disposed of, re- 
tentions, purchases. 

f. Approval sheet, to be signed by 
at least a majority of Trust Investment 
Committee. If disapproved, then reasons 
for disapproval and resubmission to 
trust officers. 


It would seem best to have several 
copies of the synopsis, assets, comment 
and general conditions sheets. To avoid 
rewriting, the assets sheet could pos- 
sibly provide for two or three market 
columns and two or three recaps as to 
percentages in each class. Comment 
sheets as to each asset could be added 
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to at each subsequent review, while 
general conditions sheet, continued from 
review to review, would reflect changes 
from time to time. 


It would seem necessary to have a 
form for each individual security to 
be reviewed, to list the security, number 
of trusts holding and amounts in each, 
Trends as to the particular industry 
should be reviewed as to favorable or 
unfavorable factors. 


As these forms involve much work 
for the small force with many duties, 
I suggest that smaller trust departments 
consider limiting the number of issues 
of preferred and common stocks, and 
concentrate issues in most favored in- 
dustries. Too great concentration in a 
few issues may be very dangerous but 
too great spreading out may cause un- 
necessary work and not improve results, 


A A A 


Election Saves Taxes 


The widow of the late Sam Breadon, 
former owner of the St. Louis Cardinals 
baseball club, has renounced his will 
and elected to take a one-third outright 
share of his $2,200,000 estate, accord- 
ing to an Associated Press dispatch. 
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Base index number of 100 is the offering price on Dec. 30, 1939. 

COL. 14, 15, and 16 arrived at as follows: To the bid prices at the respective dates indicated are added all capital distributions to such 
date and the resultant sum is divided by the 1939 base offering price. 

COL. 19 represents the current month-end bid (col. 16 less all capital distributions) divided by the 1939 base offering price. 
INCOME PERCENTAGE includes only those dividends paid by the companies out of income earned from dividends and interest 
on their portfolio securities (excluding all capital distributions). 

COL. 17 represents figure obtained by dividing such dividends accruing over the annual period ending with the stated date by the 
average of the twelve month-end offering prices ending on the corresponding date. 

CAPITAL GAIN DISTRIBUTION column (18) represents the percentage of distribution, if any, from capital gains or any other 
sources, for the current annual period. 

COMPANIES ORGANIZED AFTER 1939 are given an initial index number on the date they commence business equal to the aver- 
age of all those stock or balanced furids in existence at the time. 





e Principal index begins after 1939 base date. **Became balanced fund in 1945. ‘ 
+Ex-dividend on this date. ***Not included in balanced or stock average: 
Source: Direct from Companies. COPYRIGHT 1949 BY HENRY ANSBACHER LONG. 
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The Stockholder’s 
Stake In Corporate Profits 


Mr. Hammond, with an extensive back- 
ground in public utilities and industrial 
fields, from accountant to chairman, has 
properly been termed an “elder states- 
man” of American business. Excerpts from 
his recent article in Dun’s Review are 
published here, since his opinions re- 
specting the flow of equity capital may 
well have considerable influence on 
earnings-dividend policies.—Editor’s Note. 


OR true “social security” one’s in- 

come must be fixed in purchasing 
power regardless of its fluctuation in 
dollars. Since, as a general thing, prices 
and profits rise or fall simultaneously, 
an effective participation in profits pro- 
vides more income when it is needed 
and when prices and profits recede in- 
come requirements recede also. 


Well-selected common stocks of suc- 
cessful, established industries engaged in 
essential production should tend to af- 
ford a more constant “real” income than 
fixed-income securities do. Note, how- 
ever, the qualification that participation 
in profits must be an “effective partici- 
pation;” that is to say, dividends must 
be a fairly constant proportion of profits. 

What the Department of Commerce 
denominates as “Personal Income” in 
the United States is running more than 
two and a half times as much post-war 
(1946-1948) as it did pre-war (1937- 
1939). Corporate profits are more than 
four times as great and commodity prices 
have doubled; but dividends are only 
74 per cent greater. 

To what extent, if any, is the present 
apathy of investors toward corporate 
equities due to retention of such a large 


part of corporate earnings? Is it possible 


that what interests the investor is the 
price-dividend ratio rather than the 
price-earnings ratio of which so much 
is heard in economic parlance? 


Dividends Affect Prices 


“What does it yield?” invariably 
means what does a stock pay; not what 
does it earn. A comparison of the trends 
in corporate profits, dividends and the 
prices of common stocks seems clearly 
to indicate that in the long run dividends 


566 


LYMAN P. HAMMOND 


affect prices much more than earnings 


do. 


Of the fourteen groups of large indus- 
trial corporations analyzed in the Fed- 
eral Reserve Bulletin of last June (1948) 
only four—tobacco, railroads, electric 
and gas, and communications—dis- 
tributed 60 per cent or more of their 
profits in 1947, while two—the rubber 
and the petroleum groups—paid out 
something less than 40 per cent. 


A Tacit Vote of Confidence? 


In arbitrarily retaining over 60 per 
cent of the profits in order to expand the 
business or improve its plant, as in 1947 
and again in 1948, corporate manage- 
ment is demanding a very substantial 
vote of confidence from stockholders. 
Retaining a major part of them without 
consultation or concurrence of the stock- 
holders could be construed as evidence 
of doubt that the stockholders would 
have concurred if consulted. 


No experienced investor expects or 


wants dividends equivalent to all, or 
nearly all the profits, but when it comes 
to reinvestment of half or more of his 
share of the profits it is only natural 
for the stockholder to want information 
and an option in the premises. 


In three years to the end of 1948, 78 
per cent of the gratifying increase in 
corporate profits remained undistribut- 
ed. There is room for a suspicion that 
dissatisfaction with this state of affairs 
has contributed to the scarcity of new, 
venture capital. 

The stockholder may have good and 
sufficient reasons for preferring income 
to an enhanced equity. The average 
stockholder is not a person of large 
means, and probably is not immune to 
the increase of some 75 per cent in the 
cost of living that has occurred since 
pre-war days. An increase in the book 
value of stock doesn’t help meet an in- 
crease in the butcher’s bill. 

The only practicable recourse now 
available to a dissatisfied stockholder 
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is to sell out. But this, except in 
rare instances, will not enable him to 
cash in any appreciable part of his share 
in retained profits. 

The Federal Reserve Bulletin for 
June, 1948, reports that in 1947 cor- 
porations other than banks or insur- 
ance companies spent nearly $24 bil- 
lion in expansion and improvements. Of 
this approximately $11 billion was ob- 
tanned from undistributed profits, about 
$7.5 billion was borrowed, only a little 
more than $1.2 billion came from stock 
issued for other than refunding pur- 
poses, and the remainder was derived 
from various sources, principally appro- 
priations for depreciation. 


Out of the $12.2 billion permanent 
new capital only some 10 per cent was 
derived from the sale of stock, while the 
remainder consisted of the practically 
involuntary investment by stockholders. 


One explanation of corporate frugal- 
ity with dividends which has consider- 
able credence is that large stockholders 
do not want increased dividends only to 
have them taxed in the confiscatory 
brackets of the individual income tax. 
Conceivably there is an element of truth 
in this, but the reports-of large corpora- 
tions show that, as a general thing, the 
average holding of their shares is much 
less than 100 shares per stockholder. 


Use of Stock Dividends 


True, in theory a stock dividend con- 
veys no advantage to the recipient for 
it produces no change in his share in 
ownership of the corporation. But a 
corporation of the kind comprehended 
in this review will have a ready mar- 
ket, at some price, for its stock, and 
while sale of his stock dividend will 
reduce a stockholder’s percentage of 
ownership it should not reduce ihe 
amount. 


Given an open market, the recipient 
of a stock dividend is free to let his 
earnings accumulate in the business if 


he so elects or to cash some of them in, 
as he sees fit. In the latter case he will 
be taxed on the basis of a capital gain, 
under ordinary circumstances. 


A Statement of Intentions 
Any stock dividend should by all 


means be accompanied by a full disclo- 
sure of the management’s intentions and 
expectations in relation to the retained 
earnings represented by the dividend. 
To the best of the writer’s knowledge and 
belief this would be an innovation in 
corporate practice in this country. 

Without such information the stock- 
holder, in most cases, has little upon 
which to base a decision as to selling or 
holding his dividend. 

There would seem to be no good 
reason why profits that are required for 
additions or betterments should not 
be represented by stock dividends. 

The practically arbitrary retention of 
the greater part of profits without direct 
consent of stockholders at large or any 
appreciable effort to convince them that 
the retention is to their advantage is, 
this writer suspects, a prime reason why 
common stocks do not command prices 
commensurate with the all-time high 
earnings now being reported by most 
enterprises organized for profit. 


Net receipts in pari-mutuel operations 
are estimated by the Department of 
Commerce as having been $238 million 
in 1947. This is understood to represent 
betting of about six times that amount. 
If so, then at least as much was bet on 
the horses that year as was paid for 
new issues of corporate common stock 
issued for other than refunding needs. 

This would seem to indicate that ihe 
dearth of “venture capital” may not be 
so great as supposed. It is doubtful that 
even the most venturesome speculators 
could be interested in ventures on which 
they would not collect more than 40 per 
cent of such winnings. 


Given full information about the rea- 
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sons for, and anticipated results from ex- 
panding a corporation’s capital, a stock- 
holder may be well satisfied to have a 
substantial part of his share of profits 
reinvested in the business but, naturally, 
he would like an option in the matter. 

A A A 

Trust to Aid Reading 
A gift of $3,212 to Western Reserve 

University for a “reading improvement 
service” is included in the twelfth an- 
nual distribution of income from the 
Thomas H. White trust fund, it was 
announced by I. F. Freiberger, chair- 
man of the board of The Cleveland 
Trust Company, which is trustee of 
the fund. The “reading improvement 
service” will draw together the scat- 
tered efforts dealing with the problems 
of reading difficulties among younger 
school children, high school and col- 
lege students, and. adults. A committee 
of the university has made six recom- 
mendations for the service. 

A RB Bb 

Correction 

The aggregate amount of the fifty ac- 

counts in the new Common Trust Fund 
of Citizens & SOUTHERN NATIONAL 
Bank of Atlanta Ga., is $225,000, 
and not $25,000 as reported last month 
in T&E (p. 495). 
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THE WELFARE STATE 


BUSINESSMEN MUST TELL FACTS 


MERICA is sleeping its way to 

socialism. The only way of revers- 
ing the trend which is most likely to suc- 
ceed is to develop among more people 
more confidence in our business system. 
Greater confidence will come from bet- 
ter understanding. Better understanding 
will come, in large measure, from in- 
formation which explains how our busi- 
ness system works—how and why it 
provides more of the good things of life 
than any other system. 


Who is going to provide the informa- 
tion? Shall we entrust the job to special 
pleaders? Shall we leave it in the hands 
of collectivist minded politicians who 
like nothing better than to discredit and 
dominate business? Are we willing to 
turn it over to left-wingers and Com- 
munists? These groups have been giv- 
ing more information—and more will- 
ingly—than the one group which is best 
qualified to do the job. 


Telling the story of how business 
serves the public interest in only a part 
of public relations. First, and most im- 
portant, business musi be sure that it is 
operating in the interest of the people. 


The Starting Point 


It is suggested that each company 
start by explaining itself to its own em- 
ployees. Numerous companies have 
launched economic education programs 
in this manner. My plea is for all com- 
panies to get going on this all-important 
job. 

It is logical for a company to provide 
economic information first for its own 
employees. They comprise the largest 
group of people with whom management 
comes into close daily contact. Unless 
the employee sees in his own company a 
clear example of how business works, 
he is likely to look upon free enterprise 
as so much hooey. 

There are at least three specific rea- 
sons why a company should tell the 
economic facts of life to its employees. 


First, the employee who understands 
business and his stake in it will be more 


In address before 33rd Annual Meeting of the 
National Industrial Conference Board, New York 
City. 
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productive. An efficient employee is the 
only kind of employee a company can 
afford to have on its payroll in times of 
normal competition. 


Second, a company’s standing in a 
community is largely the reflection of 
what its employees think and say about 
it. Management can and should spear- 


head the job. 


For example, in our company, it is 
the duty of the 5,000 (in management 
jobs) to provide the 45,000 employees 
with the necessary information which 
will enable each of them to be not only 
a good public relations representative of 


U. S. Rubber—but also of U. S. A. 


Third, survey after survey shows that 
employees’ notions about profits, divi- 
dends, capital investments and other 
essentials of our economy are far wide 
of the facts. Of unusual significance to 
this discussion is the finding that there 
is a marked relationship between ignor- 
ance of economic facts and collectivist 
attitudes among employees. 


From now on, the men who run 
American business must devote as much 
—if not more— time and effort to the 
public relations of their business as they 
spend on finance, production, and dis- 
tribution. Unless they do, they will not 
need to worry about the latter problems. 


Government will be glad to handle them 
all. 


What Employees Want to Know 


A representative number of employees 
recently interviewed said questions 
such as the following would bring 
forth the kinds of information that 
would interest them most. What are the 
company’s plans for the future? How 
will this affect me? What is the company 
doing for the benefit of the employees? 
How will the pension plan, the life in- 
surance, the accident and health, the 
hospitalization plan affect me? 

How is business going—is it good or 
bad? What is causing it to go that way? 
Who is being promoted? What did they 
do to earn their promotion? What are 
we doing to improve our products? 
What are we doing to develop new pro- 


ducts? What are the company’s guiding 
principles? Who are the men that run 
the company? What are they like as 
people? What did they do to get where 
they are? 

What happens to the things I help 
make? How are they used? How do they 
compare with the products of other com- 
panies in this industry? How does my 
department’s work fit into the whole 
business ? 

Who really owns the company? What 
kinds of people have their money in. 
vested in it? What happens to the money 
the company has taken in? How much 
do I get compared with what the stock- 
holders get? 

What does it mean to my community 
to have this company here? 


Questions on Basic Wants 


These are typical questions. Each one 
pertains directly to one or more of the 
four basic wants: (1) job security; (2) 
opportunity to advance; (3) to be treat- 
ed as a human being; (4) a belief that 
his work is important. 


Management has everything to gain 
and nothing to lose in answering ques 
tions such as there. Moreover, the 
answers will give the information we 
wish to get across. 


There are two kinds of techniques to 
be considered. The first: functional 
techniques. 


Functional techniques relate to com- 
munication channels such as supervisory 
meetings, special training courses, em: 
ployee publications, bulletin boards, 
films, booklets, public address systems, 
open houses and plant tours, advertising 
in plant cities. 

If we are right on fundamentals, we 
can learn to handle the functional. If 
we are wrong, all functional excellence 
will fail. 

If we are to get our story across s0 
that it will be believed we must use these 
six fundamental techniques: 


(1) Remember that employees art 
people, not machines. 


(2) Give facts in terms of the em 
ployee’s interests. 
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(3) Tell it truthfully. Whatever we 
say about our company—our policies, 











truth. Whatever we say about the Amer- 
jcan economic system must be honestly 
said. 







(4) We must be specific to be effec- 
tive. Generalities are boresome. Spec- 
ific information is interesting. 






(5) Tell it simply. 





(6) Tell it again and again. A famous 
professor once said, “The human mind 
has an infinite capacity to resist the in- 
troduction of knowledge.” We must tell 
our story over and over. Only repetition 
will make it sink in. Repetition is also 
essential to reach new employees. 











The threat of socialism is such that 
no company will want to limit its in- 
formation program to its employees. It 
will wish to tell the story of business, 
still using itself as an example, to stock- 
holders, suppliers, plant communities, 
and other specialized groups, as well as 
to the public. The foregoing funda- 
mental techniques will prove equally 
effective in all of them. 













In the past, business has often looked 
on its public relations activity merely 
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products, performance — must be the 


_as a sales adjunct—as a means of get- 


ting free publicity for its products. 

Our objective is to gain and maintain 
the complete confidence of the people in 
our business system—not only in the 
things we make but, more important, in 
the things we stand for. Such confidence 
is vital to the preservation of business 
freedom and, with it, all our liberties. 


Too many people already think man- 
agement is made up of icy individuals 
whose ears are so attuned to the: metallic 
clink of money that they are unable to 
hear the heartbeats of humanity. As liv- 
ing has become more complicated, the 
need for protection against certain perils 
has increased. People need. protection 
against old age, unemployment and dis- 
ability. But this protection should come 
first of all from the thrift of the individu- 
al. When the government takes the lead 
in developing human aid, a nation’s 
walk down the road to socialism turns 
into a gallop. 

At present this nation’s bill for social 
security is close to $2 billion a year. If 
measures now before Congress are en- 
acted, it is estimated the bill would jump 
to $7 billion a year by 1950. 


Political Interests 


One of the most alarming features in 
our approach toward socialism is that 
both major political parties are march- 
ing almost side by side. At times the last 
Presidential race appeared to be merely 
a contest to see who could give away the 
most of what neither would have until 
they took it away from you and me. 

If both parties have found it necessary 
to go after voters by offering to extend 
and to expand social security, that is a 
strong indication that mililons of people 
are in favor of socialism. They may not 
favor it by name, but they like the things 
that go to make it up. | 

However, I do not believe that most 
of these people are thinking. A wide 
awake America will never scrap its 
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system of free enterprise for any other 


system. An unthinking American may. 


It is more pleasant to close our eyes, 
shut off our brain, and drift along in 
the Utopian belief that the government 
owes everyone a living. Men of manage- 
ment must make the individual realize 
that the greatest helping hand he will 
ever find is at the end of his own shirt 
sleeve. 


Men of management must help the 
American people see the welfare state—a 
farewell to all our freedoms. 


A A A 


“Hidden Payrolls” 
15% Above Wages 


Even as long ago as 1947 the typical 
American worker received benefits from 
his employer in excess of $424 a year 
above his payroll wages, it was shown 
in a study by the Economic Research 
Department of the U. S. Chamber of 
Commerce. “Hidden payroll” costs were 
shown to be more than 15 per cent of re- 
ported payroll for the typical company. 
These costs went to cover such benefits 
as pension insurance, life insurance, old 
age and survivors’ insurance, workmen’s 
compensation, non-production bonuses, 
profit sharing and other benefits. 

The report showed that the largest 
single item in the “hidden payroll” was 
payment for time not worked. This con- 
stituted an addition of almost 5 per cent 
of the wage bill and included paid vaca- 
tions, bonuses in lieu of vacations, pay- 
ments for holidays not worked, and sup- 
plemental pay for National Guard duty. 


Conclusions reached were that smaller 
companies had .smailer proportionate 
non-wage payments which increased 
with the size of the firms until those 
employing 1,000 showed the payments 
leveling off at around 15 percent. Banks 
and financial institutions averaged 23.4 
per cent above the wage cost. 
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TRUST PERSONNEL CHANGES 


ALABAMA 


Montgomery—John H. Neill, Jr., has 
been named assistant to president Grover 
Keyton, at the UNION BANK & TrRUuUsT Co. 
Mr. Neill was formerly with the Division 
of Research and Statistics, Board of Gov- 
ernors, Federal Reserve System, in Wash- 
ington. 

CALIFORNIA 


San Diego—D. R. Giddings has been 
appointed trust officer of the newly or- 
ganized trust department of UNITED 
STATES NATIONAL BANK. 


San Francisco—Fred A. Ferroggiaro 
succeeds F. S. Baer as senior vice chair- 
man of the board of directors of BANK 
OF AMERICA N.T. & S.A. Mr. Ferroggiaro, 
who was the bank’s oldest employee, ad- 
vanced steadily from 1906 and, at the 
time of this promotion, had been execu- 
tive vice president with over-all super- 
vision of loan activities. Mr. Baer has 
accepted a position with BANKERS TRUST 
Co., New York, as senior vice president 
and a director. 


CONNECTICUT 


Hartford—Clark I. Mosely and Harold 
A. Mattson have been appointed assistant 
trust officers of the PHOENIX STATE BANK 
& Trust Co. 


GEORGIA 


Atlanta—Gordon Jones has been elect- 
ed a vice president of the FULTON Na- 
TIONAL BANK & TRUST Co. 


Macon—At the First NATIONAL BANK 
& Trust Co., former president Marion 
H. Liles was advanced to chairman of 
the board and H. P. Fleming promoted 
to president. Dr. William G. Lee, chair- 
man for the past twenty-one years, was 
named chairman of the executive commit- 
tee. 


KENTUCKY 


Lexington — Jarrett Stites has been 
elected to the newly created position of 
executive vice president of the CITIZENS 
BANK & Trust Co., having resigned from 
a similar position with the Leitchfield 
Deposit Bank. 


LOUISIANA 


New Orleans—Wallace M. Davis was 
elected president of HIBERNIA NATIONAL 
BANK to succeed the late A. P. Imahorn, 
having resigned as executive vice pres- 
ident of the Citizens Fidelity Bank & 
Trust Co. of Louisville, Kentucky, with 
which institution he had been for thirty 
years. Mr. Davis is a director of the 
Louisville branch of the Federal Reserve 
Bank of St. Louis, former treasurer of 
the Association of Reserve City Bankers, 
and a member of several civic enter- 
prises. 
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NEW JERSEY 


Montclair—MonrTCLAIR TRUS? Co. add- 
ed to its staff 
Herbert C. Lookup 
as assistant secre- 
tary of the trust in- 
vestment division, 
and elevated Ken- 
neth W. L. Glenn 
from assistant sec- 
retary to assistant 
vice president in 
charge of the in- 
vestment' division 
of the trust department. Both took grad- 
uate work at New York University’s 
School of Commerce and had extensive 
investment experience in the personal 
trust department of Central Hanover 
Bank & Trust Co. of New York. 


Trenton—Theodore H. Warner has 
been advanced from manager of the real 
estate department to assistant trust offi- 
cer, at TRENTON BANKING Co. 


K. W. L. GLENN 


NEW YORK 


New York — 

Charles M. Bliss 

has been placed in 

charge of the trust 

department of 

BANK OF NEW 

YorK & FIFTH 

AVENUE BANK, as 

vice president. Rob- 

ert J. Roos, former 

head of the depart- 

CHARLES M. BLISS ment, has _ retired 

but continues in a consultative capacity. 

Mr. Bliss was previously in charge of 

the investment management division and 

recently was administrative vice pres- 
ident. 


HuUGH WEIR ALFRED H. HAUSER 


New York — 
Three new vice 
presidents in the 
Personal Trust De- 
partment of CHEM- 
ICAL BANK & TRUST 
Co. are: Alfred H. 
Hauser, Hugh Weir 
and John L. Gib- 
bons. Mr. Hauser 
becomes an invest- 
ment officer; Mr. 
Weir will supervise the administration of 


JouN L. GIBBONS 


trust accounts and estates; Mr. Gibbons 
will supervise development of corporate 
trust and pension trust business. 

Other appointments in the Persona] 
Trust Department were W. Brewster 
Winton as investment trust officer, and 
Earl C. Williams and Charles A. Rose- 
brock as assistant trust officers. 

In the Corporate Trust Department, 
Richard J. Lighthall was appointed trust 
officer, and Albert W. Doyle an assistant 
trust officer. 


Utica—Theodore Rokahr was elected 
president and a director of First BANK & 
Trust Co. to succeed the late Francis P, 
McGinty; G. Harold Stark elected exe- 
cutive vice president. 


NoRTH DAKOTA 


Grand Forks—Harold S. Pond retired 
as assistant cashier and assistant trust 
officer of First NATIONAL BANK, to de- 
vote full time to his post as grand master 
of the North Dakota Masonic Lodge. 


PENNSYLVANIA 


Pittsburgh—MELLON NATIONAL BANK 
& Trust Co. appointed Frank J. Pohl as 
assistant trust officer in the corporate 
trust department. Mr. Pohl was formerly 
associated with the New York law firm 
of Cravath, Swaine & Moore, and with 
CHEMICAL BANK & TRUST Co., New York. 


SouTH CAROLINA 


Charleston—R. P. Edmunds, Jr., has 
been promoted to vice president and 
trust officer at the SoUTH CAROLINA NaA- 
TIONAL BANK; C. L. Cannon, vice pres- 
ident, has been named office manager to 
succeed the late Arthur R. LaCoste. 


TEXAS 

Waco—H. Hart Nance is trust officer 
of the CITIZENS NATIONAL BANK, replac- 
ing Phil E. Teeling who resigned as vice 
president and trust officer, several months 
ago, to become a member of the law firm 
of Richey, Sheehy & Teeling. Henry W. 
Searcy is assistant trust officer. 

Wichita Falls—C. A. Nipper, former 
assistant national bank examiner at Dal- 
las, has been appointed trust officer of 
First NATIONAL BANK to succeed W. 
Kline McGee, resigned. A graduate of 
the University of Texas and of Southern 
Methodist Law School, Mr. Nipper was 
banking and finance research assistant 
with the Dallas Federal Reserve Bank. 


VIRGINIA 


Danville—Following the death of 
Wayles Harrison, president of the AMER- 
ICAN NATIONAL BANK & Trust (CO. 
Stuart L. Brown was elected to fill that 
post, while A. Berkeley Carrington, Jr. 
formerly vice president, is now chairma! 
of the board. Added responsibilities im 
the commercial department have bee! 
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given Robert P. McConnell, vice president 
and trust officer. 


WASHINGTON 


Seattle—Robert E. Lewis, vice pres- 
ident and trust officer, has been elected 
a director of PACIFIC NATIONAL BANK. 


WISCONSIN 


Madison—Harold E. Laufer, recently 
chairman of the St. JOSEPH VALLEY 
BANK, Elkhart, Indiana, has become 
president of the BANK OF MADISON to 
succeed Norman T. Gill, resigned as pres- 
ident but who continues as chairman. 


CANADA 


Toronto—CROWN 
Trust Co. elected 
Irving P. Rexford 
as president to suc- 
ceed the late Ar- 
thur F. White. He 
will continue as 
general manager. 
Mr. Rexford as- 
sisted in the organ- 
ization of Crown 
Trust Co. at Montreal in 1909, was the 
first employee and was appointed “the 
manager” when the company opened for 
business. In 1920 he was elected a direc- 
tor and appointed general manager, and 
since 1939 has been vice president and 
general manager. 





IRVING P. REXFORD 


~~ 


MERGERS 


Phoenix, Ariz.—The pending merger of 
the First NATIONAL BANK and the 
PHOENIX SAVINGS BANK & TrusT Co. 
(under the name of the former) has 
moved nearer completion, with a meeting 
scheduled for September 26 at which a 
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New and enlarged quarters of the trust department of The Colonial Trust Company, Pitts- 

burgh. Commenting on the improvements, Robert Munroe III, vice president in charge 

of trusts, stated that “Greatly increased volume of business made necessary this enlargement 

and modernization, with its comfortable reception room and private offices for the trust 
officers which are air-conditioned and have modern lighting.” 


vote will be taken. Both banks are con- 
trolled by Transamerica Corp. 


Hartford, Conn.—Application has been 
made by CAPITOL NATIONAL BANK & 
Trust Co. and PHOENIX STATE BANK & 
Trust Co. for a State charter which is 
required before the planned merger. 


Clifton and Passaic, N. J.—Consolida- 
tion of PASSAIC NATIONAL BANK & TRUST 
Co. and the CLIFTON NATIONAL BANK has 
been effected under the title of PASsaIc- 
CLIFTON NATIONAL BANK & TRUST Co., 


THE 
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Passaic, and a certificate issued to estab- 
lish a branch at Clifton. 


Oklahoma City, Okla.—First NATION- 
AL BANK & Trust Co. absorbed the 
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TRADESMENS NATIONAL BANK last month. 


New York, N. Y.—Shareholders of the 
New York Trust Co. and of FULTON 
Trust Co. voted approval on August 30 
of the merger of the two institutions 
under the name of the former. The 
merger became effective as of the close 
of business September 2. For details, see 
Aug. T&E, p. 505. 

Lancaster, Pa. — LANCASTER COUNTY 
NATIONAL BANK plans to purchase the 
NORTHERN BANK & Trust Co. 


~ 


BRIEFS 


Los Angeles, Cal.—F. K. Pollitt, as- 
sistant trust officer in charge of CALI- 
FORNIA TRUST Co.’s corporate depart- 
ment, completed his twentieth year of 
service with the company August 19. 

Savannah, Ga.—SAVANNAH BANK & 
Trust Co., the oldest trust institution in 
Georgia, celebrated its eightieth anni- 
versary recently. Reuben G. Clark is 
president; Joseph H. Thompson, vice 
president and trust officer. 


EATON & HOWARD 
BALANCED FUND 


Portland, Me.—Roland E. Clark, vice 
president and trust officer of NATIONAL 
BANK OF COMMERCE, has been elected 
treasurer of Bowdoin College, succeed- 
ing Philip Dana. 

Detroit, Mich. — William J. Thomas, 
vice president and secretary of DETROIT 
Trust Co., has been named chairman of 
the audit committee of the United Foun- 
dation’s forthcoming Torch Drive. Mr. 
Thomas is a member of the legislative 
and trust committees of the Michigan 
Bankers Assn. 

Kansas City, Mo.—MERCANTILE HOME 
BANK & Trust Co. changed its title to 
MERCANTILE BANK & TrRusT Co. 


~~ 


Newly Elected Officers of 
Fiduciary Associations 
Indiana (Trust Committee) 


Chm.: John T. Royse, Merchants Na- 
tional Bank, Terre Haute 


Pennsylvania (Trust Co. Section) chair- 
men of committees on: 


EATON & HOWARD 
STOCK FUND 


PROSPECTUSES OF THESE TWO MANAGED INVESTMENT FUNDS MAY 
BE OBTAINED BY REQUEST TO YOUR INVESTMENT DEALER OR TO 
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Rochester, N. Y. 


LINCOLN ROCHESTER 


TRUST COMPANY 


Rochester 3, N. Y. 


Member Federal Deposit Insurance Corporation 


Member Federal Reserve System 


Costs & Charges: Robert A. Wilson, 
The Pennsylvania Co. for Banking 
& Trusts, Phila. 

Trust Department Operations: George 
C. Robinson, Fidelity-Philadelphia 
Trust Co., Phila. 

Law of Decedents Estates & Trusts: 
Robert D. Ferguson, Peoples First 
National Bank & Trust Co., Pitts- 
burgh 

Trust Investments: J. Regis Walthour, 
First National Bank, Greensburg 

Smaller Trust Depts.: Charles F. Bor- 
gel, First National Bank of York 

Trust Information: A. M. MecNickle 
Fidelity Trust Co., Pittsburgh 

Cooperation with the Bar: Frank G. 
Sayre, The Pennsylvania Co. for 
Banking & Trusts 


? 


Taxation: George W. Hornsby, Girard 
Trust Co., Phila. 


Houston (Texas) 


Pres.: William P. Machemehl, Second 
National Bank of Houston 


Vice Pres.: William W. Stewart, Hous- 
ton Bank & Trust Co. 


Sec.-Tr.: Thomas D. Anderson, Union 
National Bank 
Virginia (Committee on Trusts) 
Chm.: J. H. Baskerville, First & Mer- 
chants National Bank, Richmond 


West Virginia (Trust Division) 
Pres.: E. E. Thomas, Kanawha Valley 
Bank, Charleston 


1st V. P.: A. D. Bowie, Security Trust 
Co., Wheeling 

2nd V. P.: W. T. Judy, Kanawha 
Banking & Trust Co., Charleston 
(also elected state vice president of 
the trust division, American Bank- 
ers Assn.). 

3rd V. P.: William W. Jackson, Par- 
kersburg National Bank 

Sec.-Tr.: G. H. Lawhead, Flat Top Na- 
tional Bank, Bluefield 


IN MEMORIAM 


ALBERT L. GRUTZE, 
formerly vice pres- 
ident and trust off- 
cer of the Title & 
Trust Co. of Port- 
land, Oregon, died 
last month at his 
home. A pioneer in 
modernizing trust 
legislation and es- 
tate planning, he 
was for many years 
a contributor to TRUSTS AND ESTATES 02 
a wide variety of fiduciary topics, and 
a leader in Pacific Coast association 
activities. Recently in financial counsel 
work, “Al” had built a wide circle of 
friends in the business and trust fields 
as an unselfish champion of worthy trust- 
men and causes and a true “worker i? 
the vineyard.” 


ALBERT L. GRUTZE 
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A Rebuttal On 





iniihiiicddl P owers of _Appointment 


N the August issue of T.&E., Albert 

Mannheimer and Henry L. Wheeler, 
Jr. questioned my views as to the desira- 
bility of combining with the spouse’s 
general testamentary power to appoint 
the corpus of a marital deduction trust, 
a power to appoint such corpus by deed 
only for the benefit of the testator’s 
children. I suggested in the June issue 
of T.&E., and in my monograph on 
Estate Planning published by the Prac- 
tising Law Institute, that until the de- 
termination of questions that were not 
answered by the Regulations, it would 
seem more prudent to have the deed- 
power exercisable not only in favor of 
the children but also in favor of at 
least one person outside the exempt 
class. 


Professing to subordinate tax consid- 


erations, my critics say that not infre-— 


quently sound estate planning calls for 
the grant of such combined powers of 
appointment, and imply that I unjusti- 
fiably advised against such desirable 
arrangement. But my suggestion does 
not thwart the plan which is described 
as being so desirable. The arrangement 
suggested by me empowers the wife to 
appoint corpus to the children in her 
lifetime. Apparently emphasis is put 
on the intent that the wife should be 
restricted to appointments “only to the 
children.” 


But will a testator who is ready to 
give his wife a testamentary power to 
appoint to complete strangers—even to 
a future spouse—be alarmed by his 
wife’s power to appoint by deed to 
someone other than children, when the 
eligibility of such other possible ap- 
pointees is fixed by the testator and 
only by the testator? In any event, I 
am confident that my critics, if put 
to it, could readily assist a testator in 
naming, as such other additional eligible 
appointees, persons to whom the wife 
would never appoint. 
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JOSEPH TRACHTMAN 
Member of the New York Bar 


How Much Tax? 


But our difference of opinion does 
not involve deterring testators from 
following reasonable plans for which 


- they yearn. Our difference of opinion 


is whether or not a proposed tax sav- 
ing plan will work, and whether its 
failure to work may attract more rather 
than less tax. 


The saving for which my critics ap- 
pear to be striving is to have gift tax 
on an appointment of $50,000, by a 55 
year old wife, computed not on $50,000 
but on $28,000; and to have $22,000 
of the donated property pass to the 
testator’s children free of estate tax 
and gift tax. The Treasury would be 
quick to argue that gift tax must be 
payable in respect of $50,000 and the 
odds are that the Treasury would pre- 
vail. (This is assuming that no part of 
the gift tax exemption or of any annual 
exclusion is available.) 


Strict legal reasoning can be urged 
for the proposition that in such case 
the tax, if any, should be computed on 
the present value of the property as 
to which the testamentary power of 
appointment is released, and that such 
value is $50,000 minus the wife’s life 
interest therein. But strict legal reason- 
ing is one thing, and the ultimate de- 
cision in tax matters is now quite often 
another thing. It will be stressed that 
the widow has all the income and two 
powers, and that by her present act 
she is giving immediately the income 
and principal of $50,000. Such situa- 
tion will be characterized as one of 
those hybrid cases in which there ought 
to be gift tax on the full $50,000, espe- 
cially since that sum escaped estate tax 
in the testator’s estate. And a taxpayer’s 
victory on this point would soon be 
“corrected” by amendment of the Code. 

To embark on any plan to obtain a 
tax saving which is so evanescent, one 
is bound to look with even greater care 


for all possible disadvantages of the 
plan. 


Sleeping on Mental Wounds 


Though I suggested that there was 
some basis for fearing forfeiture of the 
marital deduction by granting an addi- 
tional tax-free deed-power, I recognized 
(on page 130 of the monograph) that 
the fears might be exaggerated and re- 
minded scoffers of the adage that “It 
is easy to sleep on another man’s 
wound.” On nice points in tax matters 
it is not surprising that what gives 
mental wounds to some advisors leaves 
others untouched. Nor do I complain 
that my critics are wanting in sympathy 
for my fears; but now that my sugges- 
tions have been given some prominence, 
I would like to describe them more ac- 
curately than was done in the August 
article. 


I did not say that the general testa- 
mentary power would not be deemed 
exercisable “in all events.” On the con- 
trary, I observed (monograph, p. 129) 
that the corpus remains subject to the 
widow’s general testamentary power “at 
her pleasure” and thus implied that I 
considered it would be deemed exercis- 
able “in all events.” My concern was 
that the Treasury might insist (without 
support from the Code) that property 
is permitted to escape estate tax by 
way of the marital deduction only if 
such property, to the extent that it is 
unconsumed, is subsequently fully sub- 
ject to gift tax or estate tax. 

The questions that we are discussing 
were aired while.the Regulations were 
being written, and it seemed not with- 
out significance that the writers of the 
Regulations did not attempt to answer 
them. I felt that the questions had 
some substance and one could not be 
sure as to why the Treasury ignored 
them. 

My critics appear to agree that the 
exercise of the deed-power, even though 
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it be in favor of the restricted class 
defined by Sec. 1000(c), would result 
in gift tax because such exercise amounts 
to the release of the general testamen- 
tary power. But I suppose that none 
of us would decline a brief for a tax- 
payer who wished to argue that Sec. 
1000(c) means just what it says, that 
it must be read alone, and that the ex- 
ercise of a power to appoint to children 
only is not to any extent a taxable oc- 
casion. 


According to Reg. 108, Sec. 86.2(b) 
a release of a taxable power need not 
be express or formal. But suppose a 
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Court has a different view as to what 
is a “release” of a power and, disre- 
garding the Regulations, rules against 
the Treasury. (See, for example, Schwab 
v. Allen, 78 F. Supp. 234, (D.C. Georgia 
1948.) The Treasury’s argument might 
then be: no gift tax—no marital de- 
duction. 


My reference to Reg. 105, Sec. 81.47 
(a)-(a) and Sec. 81.47(a)-(b) (2) was 
merely to show that the Treasury has 
already, without authority therefor in 
the Code, taken a position denying the 
deduction unless the property passing 
to the wife will be subject to tax in 
her estate. What the Treasury will do 
in one situation, it may do in another. 


Danger of Withholding Deduction 


As a practical matter. escaping gift 
tax and estate tax by becoming a non- 
resident alien or converting otherwise 
taxable assets into foreign real estate 
is one thing; escaping such taxes by 
way of a plan which originates in the 
brain of a tax lawyer is another. 


If the Treasury were confronted with 
such adverse court decision as to gift 
tax, and until all these questions were 
finally settled, it seemed to me that 
the marital deduction might be with- 
held by administrative rulings in cases 
where there were such combined powers, 
or at best there might be some period 
of uncertainty. 

I cannot believe that the $22,000 
would, in the long run, if ever, be al- 
lowed to escape gift tax. The desirable 
plan which my critics put forth would 


not really be frustrated by foregoing 
the possibility of obtaining such tax 
saving. I think it more prudent, there. 
fore, until all the pertinent questions 
are determined one way or the other, 
to avoid possible disputes with the 
Treasury and expense of litigation, or 
the delays and confusion which would 
be involved in awaiting the outcome of 
litigation instituted by others. 


With small funds, appointments by 
deed are likely to fall within the gift 
tax exemption or an annual exclusion, 
with little or no possible gift tax sav. 
ing. If $50,000 gifts are being discussed, 
it is fair to assume that one is dealing 
with larger estates. In such cases there 
is even more reason not to take any 
risk whatever as to the marital deduc- 
tion. 

A A A 


Recent Florida Cases 


In re Neil’s Estate, 39 So. (2d) 801, 
holds that an unsigned and unattested 
will is not entitled to probate. Evidently 
the question involved was purely factual. 
In Koelliker v. Jenkins, 40 So. (2d) 358, 
it is held that an administrator c.t.a.d. 
bn. could maintain a bill in equity 
against a resigned executor to recover 
books of account and to require an ac- 
counting with respect to estate property. 
The case is one primarily of jurisdiction. 

In In re Barret’s Estate, 40 So. (2d) 
125, it is held that a residuary legatee 
under a prior will may maintain a pro- 
ceeding for the revocation of probate 
of a subsequent will, and in the same 
proceeding seek probate of the first will. 
The decision is primarily procedure. 
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The Capitalabor Team 


Labor-Management Committees 


Formed primarily to improve under- 
standing between a company and its peo- 
ple, the most important topics considered 
by labor-management committees of 21 
Cleveland companies are: (1) Working 
Conditions; (2) Production Improve- 
ments; (3) Safety and Health Programs; 
(4) Suggestion Systems and (5) Salvage, 
according to a recent survey by Asso- 
ciated Industries. 


All except two of the companies were 
well satisfied with their programs, though 
such sessions are in danger of bogging 
down into secondary grievance outlets 
unless there is a firm hand at the tiller. 
Management membership of the surveyed 
companies is usually permanent and gen- 
erally include the personnel director, 
plant superintendent, and one or two 
foremen. In three cases the company 
president himself attended. 


Membership for labor is usually deter- 
mined by ballot, with term of office in 
all but one case for a single year. 


The 21 companies have an aggregate 
experience of 119 years experience and 
the record of recommendations accepted 
has been as follows: 


Companies 
Accepted 100% of the time - 2 


Accepted 80% of the time 
Accepted 75% of the time 
Accepted 60% of the time - 
Accepted 50% of the time - 


Almost always accepted 
Seldom accepted 
No recommendations made __. 


Be 1D Ww Wwe 


Cost Reduction 


It makes a lot of difference in dollars 
and cents what employees know and 
think about cost reduction, is the find- 
ing of Fred Rudge, Inc., as disclosed in 
a study reported in Factory. Employees 
themselves realize that what they know 
about an operation helps them to do a 
better, more efficient job. But they regis- 
ter conviction that management itself 
often wastes money by poor planning. 


The study uses direct quotes to reveal 
employee skepticism of management sin- 
cerity in wanting to reduce costs; such 
as: “My company makes a lot of noise 
about it, but that’s all.” 


The study points out that while mil- 
lions want to do a better job, they must 
be given the reasons why and the chance 
to help decide how. Best approach is 
Seen as convincing the employee that in 
the direction of cost reduction lies secur- 
ity, but in addition to measures to reduce 
Costs, ways and means of softening the 
immediate effect of necessary readjust- 
ments must be made apparent. 
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_ tion-and-answer 


Bank “Hidden Payrolls” Highest 


Fifteen per cent above the regular or 
visible wages of the typical American 
worker, is the bill paid by the typical 
American company in the form of vari- 
ous benefits. This amounts to 20.5 cents 
per hour or $424 per year, according to 
the Economic Research Department of 
the National Chamber of Commerce in a 
recent survey of 1947 payrolls. The high- 
est non-wage payments, however, were 
reported by banks and financial institu- 
tions which showed that the average 
among them for “hidden payroll’ costs 
amounted to some 23.4% above the visible 
wage. 


Employees Ask Questions 


Management of Allegheny Ludlum 
Steel Corp., Pittsburgh, was on the re- 
ceiving end of a lot of questions recently, 
from employees and townspeople of the 
communities in which their plants are 
located. The annual series of meetings, 
held to acquaint employees and the plant 
communities with company activities and 
plans for the future, disclosed keen in- 
terest and understanding among the large 
number who attended. The meetings, 
started three years ago, gained such 
enthusiastic reception from the outset 
that company executives were encouraged 
to continue and expand the programs. 


This year a movie, “Star Bright,” was 
added to the program. This tells the story 
of the firm’s finances, its products, its 
plant expansion and improvement pro- 
gram, its research activities, and its 
hopes for the future. Questions not an- 
swered in the 20-minute-long movie were 
answered by company officials in a ques- 
period following the 
showing of the picture. This session was 
analogous to an “Information Please” 
program, with company officers serving 
as information experts. 


So It’s Better Here 


In a study recently made by Nor- 
wegian trade union delegations, signifi- 
cant comparisons between the United 
States and Russia were drawn. While 
exact relationships were difficult to make, 
it was disclosed that while a typical 
American worker needs only 9 to 12 min- 
utes to earn the price of 2.2 pounds of 
bread, the Soviet worker in state steel 
or food factories would have to work half 
a day for the same amount. The Russian 
would work 2 days for 2.2 pounds of re- 
fined sugar, and 5 days for that weight 
of American beef. 
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Pension Trust Effects in 


Drafting Union Contracts 


PAUL KING 


Assistant to the Director of Personnel Administration, Bigelow-Sanford Carpet Co., New York 


HE pension trust officer must have 

at least a quick familiarity with the 
actuarial, insurance, legal, tax, financial, 
investment, accounting, and selling pro- 
fessions. Now with the Inland Steel de- 
cision on the books,! the trust officer 
may have to become familiar with the 
negotiation of union contracts. 

Provisions in a union contract may 
affect a pension plan to be created and, 
the other way round, an existing pen- 
sion plan may affect the provisions of 
a union contract under negotiation. The 
trust officer may not have very much to 
do with the actual drafting of the clause 
(when you get right down to it, the 
problem is the employer’s), but it may 
be another instance where the employer 
or his attorney turns to the trust officer 
for help. 

Unfortunately, dealing with the union 
about pension plans is too recent an 
event to enable anyone to set forth in 
one-two-three order a checklist of all 
points to be kept in mind in preparing 
contract clauses. However, the Arbitra- 
tion Awards, NLRB decisions, and other 
material discussed below will give the 
pension trust officers an idea of the kinds 
of problem that may arise. 


Conflict with Other Benefit Payments 


It would be nice if one could eat his 
pie and at the same time keep it whole. 
It would be equally nice if one could 
receive the salary, the vacation pay, sick 
leave and other benefits of a full-fledged 
employee and at the same time the pen- 
sion benefits of an employee who has 
been retired and removed from the 
payroll. Most employers would not want 
to be this generous. However, unions 
may feel they should be. 

For example, the Textile Workers 
Union of America (CIO) takes the posi- 
tion that the retirement of a worker be- 
fore his vacation date should not dis- 
qualify him from receiving vacation pay. 
The TWUA contends “that such in- 
voluntary retirement is through no fault 
of the worker and that the worker’s 


Inland Steel Co. v. NLRB, U. S. Supreme Court, 
23 LRR 99, 48 ALC 563. 
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failure to meet the eligibility require- 
ments was caused only by the employer 
and that therefore vacation benefits must 
be paid.” 

Here is an almost similar situation 
recently faced by the Swift Company.’ 
The company retired an employee while 


he was out on sick leave and substituted 
his retirement pay for the sick benefit. 
The retirement pay was less than the 
sick pay. The union complained: Give 
him the higher amount— the sick pay. 
The arbitrator, however, didn’t agree. 
He thought that the employer acted fair- 
ly in substituting the retirement benefit 
for the sick benefit—that it was a man- 
agement prerogative—but another arbi- 
trator may rule otherwise. 

Thus, sick leave, vacation, accident, 
health and other similar provisions of a 
union contract must be checked for con- 
flict with a pension plan and the union 
contract must be carefully drawn to ac- 
curately reflect the desires of the com- 
pany and the union. 


Time Spent on Strike 


Here is another instance where an 
employee who is not on the payroll may 
still receive some of the benefits gener- 
ally offered to employees only—the em- 
ployee engaged in an unfair labor prac- 
tices strike (when employees go out on 
strike because the employer discriminat- 
ed against them for their union activi- 
ty or refused to bargain with the union 
and so on.) The National Labor Rela- 
tions Board tells us that time spent by 
an employee in an unfair labor prac- 


2Swift and Company Award, 9 LA 562. 


tices strike must be counted toward the 
pension benefit of the striking em- 
ployees.* In other words, if an employee 
spends several weeks—or months—on 
strike, he still piles up pension credits 
during the period. 


The rule is different, however, when 
it comes to an economic strike (when 
employees walk out for better working 
conditions, increased wages and _ the 
like). Time spent on this kind of strike 
need not be counted.* In this decision 
of the National Labor Relations Board 
there were two dissenting opinions and 
there is no real assurance that future 
rulings will be similar. 


The employer must make up his mind 
whether or not he wants to allow the 
employee to accumulate pension credits 
while out on strike. If his decision is No, 
will a clause to that effect in the con- 
tract be the answer? ‘Not necessarily. 
Employees are encouraged by such a 
clause to stay on the job by the threat 
that if they go on strike their pension 
benefits will be diminished. The Nation- 
al Labor Relations Board is apt to look 
upon a clause that denies pension credit 
to striking employees as discrimination 
against workers who go on strike. 


Some protection may possibly be se- 


‘ cured for an employer by a plan that 


gives credit for time actually worked, 
with absence because of illness, layoffs, 
and military service to be considered as 
time worked. In this way, failure to 
count time worked for pension credit 
purposes will not be discrimination 
against the strikers. The employer will 
only be following his standard _prac- 
tices.® 


Involuntary Retirement 


One of the most keenly contested 
issues in the future will be whether or 
not the employer can retire an employee 
when he reaches retirement age without 
the consent of the employee or his union. 
In a situation where the contract with 


*Republic Steel, 114 F, (2d) 820. 


*General Electric, 23 LRRM 1094. 
5P-H Pension and Profit-Sharing Report {| 3.1. 
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the union said nothing about the com- 
pany’s plan, the court permitted the 
employer to retire the employee at the 
age stated in the plan.® 

Arbitrators have generally agreed 
with this conclusion.’ As a rule, layoff 
and seniority provisions found in union 
contracts will not affect the compulsory 
retirement of an employee. However, 
unions have indicated publicly that the 
employee, or the union on his behalf, 
should have a say in determining 
whether or not he is to be retired. 


For the most part, the arbitration 
awards and decisions mentioned above 
predate the Inland Steel decision. It is 
not certain that awards as favorable to 
the employer as these will be handed 
down from now on. 


The answer appears to be: Regardless 
of arbitration awards, seniority, layoff 
and retiremtnt clauses must be drafted 
in the light of any pension plan a com- 
pany may have or contemplate. The 
contract should provide that the em- 
ployer shall have the unalterable right 
to retire employees and that the layoff 
and related seniority provisions do not 


apply. 
Wage Reopenings 


Pensions are pay. The Inland Steel 
decision cleared up any doubt about 
that. Therefore, a contract that may be 
reopened for negotiation of wages gives 
the union a chance to talk about pen- 
sions. 

In fact, the UAW-CIO advises its 
locals to demand a pension whenever 
“a contract clause permits the opening 
of wage negotiations.” An employer 
who wishes to avoid negotiation of a 
pension plan on a wage reopening, 


‘Grocery Warehousemen v. Kroger Co., ‘49 ALC 
596. 


"Radio Corporation of America Award, 1 ALAA 
1 67,500 ; Swift Award, 1 ALAA 4 67,503; Barrett- 
Cravens Award, 3 ALAA 68,213; International 
Milling Award, 2 ALAA { 67,828. 


should say specifically that pension 
plans will not be a subject for discus- 
sion. 


Include Pension Bargaining 
Results 


If an employer has bargained with 
the union on a pension plan, but no 
gains have been made by the union, the 
employer should include a statement to 
this effect in the contract. According to 
NLRB’s present trend of interpreting the 
Taft-Hartley Act, an employer may be 
required to bargain continuously and 
at the will of the union on all items not 
reduced to writing as part of the negoti- 
ated contract. 


If the employer has negotiated on a 
pension plan and the results of the 
bargaining have been incorporated in 
the contract, then the employer cannot 
be guilty of an unfair labor practice 
charge should he refuse to talk about 
pensions during the contract year.® Even 
if the parties agree not to have a pension 
plan, reference to this fact should be 
made. 


Discrimination Against Union 
Representatives 


In drafting a pension agreement con- 
sideration is given to the pension credits 
of employees who are in military serv- 
ice, out on leaves of absence, or sick for 
any extended periods of time. If the 
company is unionized, similar consider- 
ation must also be given to employees 
who spend time on union business but 
who may not be compensated by the 
employer for the time spent. 


For example, take the employee who 
spends a year or two as a union officer. 
As a rule, companies return him to the 
payroll when his term of office has been 
concluded, but what about the accumula- 
tion of pension credits during his ab- 


SAllied Mills, 28 LRRM 1632; American Federa- 
tion of Grain Millers v. Allied Mills, 49 ALC 591. 
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sence from the job? The general leave- 
of-absence clause in the pension agree- 
ment may cover the credits situation, but 
to avoid any question about it, the 
union contract might very well indicate 
what the employer will or will not do.® 


Another similar area for disagreement 
turned up in the General Electric Com- 
pany.’° The NLRB does not permit dis- 
crimination against union representa- 
tives. The General Electric pension plan 
provided pension credits to all em- 
ployees based on compensation actual- 
ly paid by the company. Any time spent 
by employees on union activities that 
the company paid for, of course, would 
entitle them to pension credits for the 
time spent. However, what about the 
time spent on union business that the: 
company would not pay for? (General 
Electric would pay fér only a specified 
number of hours spent on union busi- 
ness within the plants). Is the employer 
guilty of discrimination against union 
representatives if he does not give credit 
for uncompensated time? The answer 
is up to the company’s attorney, but the 
problem is one that the employer with 
a union is likely to face. 


°*St. Paul Public Service Award, 2 ALAA {f 
67,815. 
General Electric Award, 11 LA 1021. 
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Arbitration awards have uncovered 
other situations that may be trouble- 
some. Briefly, they are: 


(1) Permanence of Negotioned Plan: 
When an employer provides for a pen- 
sion plan in his union contract, it would 
seem that the company’s obligation to 
maintain the plan under the contract 
dies when the contract expires unless 
there is some provision for the continu- 
ance of the plan beyond that date. How- 
ever, any employee who retires while the 
contract is in force is entitled to pension 
benefits for life.™ 


The question in this case came up 
after an arbitrator had directed the New 
York City Omnibus Corporation to set 
up a plan as one of the terms of a 
union contract. Subsequently, the com- 
pany maintained that the arbitrator’s 
award was limited ‘to the one-year term 
of the contract, and that both the plan 
and the pensions payable to workers 
who retired under it terminated when 
the contract died. The union agreed 
that the pension plan, unless perpetuated 
in subsequent pacts, expired when the 
contract did, but, it said, employees who 
retired during the contract period were 
entitled to lifetime pensions. The court 


“NYC Omnibus Corp. v. Quill, (1948) 297 N. Y. 
832. 
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ruled that the union’s construction was 
the only one that could “reasonably and 
logically” be made. 

(2) Inspecting Employer’s Books: A 
contract clause to the effect that an em- 
ployer must furnish the union with pay- 
roll information for use in setting up a 
pension fund or trust does not mean 
that the employer must open his books 
to inspection by the union.’* However, 
the clause must be worded carefully if 
the employer wants to avoid inspection 
by the union. 


(3) Cost-of-Living Increases: An em- 
ployer cannot give his employees a pen- 
sion plan to satisfy a provision of his 
contract requiring him to_ increase 
wages when the cost-of-living rises. A 
pension benefit is not spendable im- 
mediately and therefore has nothing to 
do with the cost-of-living which, for 
the purpose of such clauses, is a cur- 
rent problem.'* An employer, however, 
who has the ability to pay may be com- 
pelled by an arbitrator to increase pen- 
sion payments, where the cost-of-living 
has gone up.'* 

These are some of the new complexi- 
ties which must be watched for and 
answered in the pension planning field. 


2In re Sohmer Award, 12 LA 385. 
Los Angeles Transit Lines Award, 11 LA 118. 
4St. Louis Public Service Award 2 ALAA {4 
67,815. 
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SURCHARGE 


(Continued from page 550) 


We shall continue to do more in the 
future to improve the facilities which 
enable us to do a first class job for our 
trustors and beneficiaries. We have 
worked for desirable trust legislation 
on subjects such as investments, princi- 
pal and income matters, and in other 
fields affecting the general administra- 
tion of trusts. 

Not all of our efforts, however, have 
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been directed toward improvements of 
the so-called tangible kind. Trust institu- 
tions are constantly endeavoring to im- 
prove their customer relations. These 
improvements, as well as the tangible 
ones, are being accomplished in accord- 
ance with a general plan, the dominant 
motives of which are the welfare of our 
beneficiaries and our desire to render 
more kinds of useful trust service to 
a greater number of people. 

In the process of working toward 
these objectives, there is yet another 
segmen which we should fit into the 
general plan. It is the constant cultiva- 
tion and application of a practical and 
realistic state of mind concerning the 
danger of a trustee’s liability for sur- 
charge. By so doing we shall be adding 
another vital support to our structure 
of service. 

Since discretion and judgment play 
such an important role in our proper 
performance of trust services, we should 
not circumscribe our thinking, or 
shackle the beneficial exercise of our 
discretion and judgment, by a state of 
mind which unduly magnifies the 
danger of a trustee’s liability for sur- 
charge. 

A A A 
“Women and Their Money” 


Business women will be given a 
special, high-level course, “Women and 
Their Money,” at the New School for 
Social Research, under the direction of 
Dorcas Campbell, Assistant vice presi- 
dent of the East River Savings Bank, 
New York. The course is designed for 
women who manage their own affairs, 
and women who are involved in the di- 
rection of corporations, philanthropies, 
foundations and trusts. Among the lec- 
turers who will address students at 
weekly “extended luncheons” will be 
Sylvia F. Porter, financial editor of the 
New York Post and Home News, and 
Mary Ritter Beard, famous historian. 
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Insurance Trust Drafting 
Contest 


The Second Annual Legal Instru- 
ment Drafting Contest, sponsored by 
The Cincinnati Council of Life Under- 
writers and Corporate Trustees (former- 
ly Life Insurance and Trust Council) 
recently came to a close with the award- 
ing of prizes to five contestants who 
were guests of the Council at a dinner 
on May 17. The contest was open to 
junior and senior students of the Cin- 
cinnati Law School of the University of 
Cincinnati and the Salmon P. Chase 
College of Law. 

The cash prizes, ranging from $20 to 
$100, were awarded by Honorable Chase 
M. Davies, Judge of the Probate Court 
of Hamilton County, (see photo). E. 
Vance Clark, trust officer, The Central 
Trust Co. and the contest general chair- 
man, reported lively interest on the part 
of all contestants, the faculties of the 
law schools, and the following other 
organizations who joined in sponsoring 
the contest: The Cincinnati Bar Associa- 
tion, The Cincinnati Lawyers’ Club, The 
Corporate Fiduciaries Association, The 
Cincinnati Life, General Agents and 
Managers Association and The Cincin- 
nati Life Underwriters Association. 
Judges in the contest were five attorneys 
appointed by the Council, the Bar 
Association and the Lawyers’ Club.. 

Preceding the awarding of prizes, 
there was discussion of the planning 
which went into the problem for the con- 
test. Students were this year required to 
draft a life insurance trust agreement 
which would conform to an estate plan 
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Winners in Drafting Contest being awarded prizes by Hon. Chase M. Davies, Probate 
Judge of Hamilton County. Left to right: Walter A. Porter, 5th prize, $20.; David B. Allen, 
4th prize, $25.; Amor Charles Emmert, Jr., 3rd prize, $30.; Louis J. Schneider, Jr., 2nd 
prize, $50; and Robert O. Lukowsky, Ist prize, $100., all of Cincinnati College of Law. 
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given in the problem. Contestants were 
also required to qualify the life insur- 
ance trust agreement for the marital de- 
duction. 

The discussion of the estate planning 
entering into this problem was conduct- 
ed from the viewpoint of the trust com- 
panies by William E. Anderson, vice 
president and trust officer of The Cen- 
tral Trust Co., and by C. Vivian Ander- 
son of the Provident Mutual Life Insur- 
ance Co. from the viewpoint of the in- 
surance counselor. 

The Council elected its new officers 
for the 1949-50 term as follows: Presi- 
dent: Edward W. Nippert, vice president 
and trust officer, Fifth Third Union 
Trust Company. Vice President: George 
Vinsonhaler, John Hancock Mutual Life 


Insurance Company. Sec.-Treas.: E. 
Vance Clark, trust officer, The Central 
Trust Company. 


Ss & 
Bereu Case Affirmed 


The conviction of accountant Bernard 
Bercu for unlawful practice of the law 
in giving tax advice has been upheld by 
the New York Court of Appeals. See 
May 1948 Trusts anp Estates 430. 


$e 
32 Years Ago 


we began nationally to afford 
Administrators of Estates the 
distinct advantage of securing, 
through one Organization, our 
exceptional facilities for ap- 
praising all forms of property, 
for transfer tax and other pur- 
poses. 








We have specialized in ap- 
praising objets d’art, antiques, 
jewelry and all other personal 
effects and in this field our 
clientele is now the largest in 
America. 


Partial list will be furnished 
on request. 


CONSOLIDATED 
APPRAISAL CO., INC. 
60 East 42nd Street 
New York 17, New York 




































Books 


Income Tax Administration 
Tax Institute, Inc., New York. 449 pp. $6.00. 


This noteworthy book fills a gap in 
existing tax literature. An integrated vol- 
ume on income tax administration, it re- 
flects the increasing recognition of the 
importance of tax administration on the 
part of taxpayers, tax officials, tax prac- 
titioners, and tax economists. The Tax 
Institute, an organization of diversified 
membership covering the entire gamut 
of tax interests from taxpayer to tax 
gatherer, has, in conformity with its 
usual symposium practice, brought to- 
gether divergent and conflicting points 
of view. 

The book opens with a scholarly dis- 
cussion of the basic goals of tax admin- 
istration. The next thirty-one chapters 
relate to administration of the federal in- 
come tax. There are chapters on Bureau- 
taxpayer relations, depreciation allow- 
ances, compensation problems, income and 
expense problems, enforcement of Sec- 
tion 102, and the administration of ex- 
cess profits tax relief provisions. 

Various facets of state income tax ad- 
ministration are discussed and there is 
a chapter on harmonizing federal, state, 
and local income tax administration. 

The book also contains a collection of 
sixteen short papers delivered at a prac- 
titioners’ round table. 


International Tax Agreements 


United Nations Department of Economic Af- 

fairs. 461 pp. $4.00 paper; $5.00 cloth. 

This collection of agreements brings 
up to date the six-volume compendium 
published by the League of Nations from 
1928 to 1936. The pacts are divided by 
subject matter into nine groups: general 
income and property taxes; income of 
non-residents; commercial and industrial 
enterprises; air transport enterprises; 
maritime transport enterprises; rail 
transport enterprises; motor vehicle 
traffic; estates and gifts; international 
administrative assistance. This volume 
is a useful reference for those concerned 
with the international aspects of tax- 
ation. 


ARTICLES 


Federal Estate Tax Consequences of 
Agreements and Options to Pur- 
chase Stock on Death 


THEODORE NESS. Columbia Law Review, 

June. 

The question whether an agreement 
price which is, as usual, exceeded by 
the “fair market value” of the unre- 
stricted stock will control for estate tax 
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purposes, is difficult of prognostication 
in the absence of a Supreme Court de- 
cision. The effectiveness of old lower 
court decisions favorable to the tax- 
payer has been limited by more recent 
cases involving restrictive agreements. 


The author’s conclusion is that such 
an agreement either should determine 
the amount includible in the estate or 
should have no effect at all on such 
amount. He further concludes that a price 
arrived at by arm’s length bargaining 
in a business context should be binding 
on the Commissioner. These conclusions 
are reached by approaching the prob- 
lem not from the traditional avenue of 
valuation but from an analysis of the 
“consideration” requirement of Code Sec- 
tions 811 and 812. 


Gift Tax Exemption, Exclusions and 

Marital Privileges 

WILLIAM J. BOWE. Tennessee Law Review, 

June. 

Following a review of the fundamental 
features of the gift tax, this article ex- 
amines the difficulties of obtaining the 
annual exclusion for gifts in trust and 
gifts of life insurance policies because 
of the future interest hurdle. The trust 
question is further complicated when the 
gift is to a wife and the marital deduc- 
tion is sought. 

Consideration must be given to the 
type of property to be donated in order 
to obtain the maximum benefit of the 
specific exemption. Cost basis is im- 
portant from both income and estate tax 
viewpoint. Possibilities for spreading the 
gift over a number of years should be 
explored. 


Estate Administration and Conflict of 

Laws 

JAMES A. MOORE. Virginia Law Review, 

April. 

The Restatement of Conflicts rule that 
“the duties of an administrator with re- 
gard to the manner in which he is to 
conduct the administration are deter- 
mined by the law of the state of appoint- 
ment” is too rigid, in the opinion of the 
author, especially where a testamentary 
trust is involved. After discussion of the 
cases and possible solutions of the diffi- 
culties arising in applying the Restate- 
ment doctrine, it is urged that the rule 
be reworded as follows: 

“The law governing the administration 
of decedents’ estates is the law actually 
or presumptively intended by the de- 
cedent to govern unless the public policy 
of the state whose court appointed the 
administrator forbids application of any 
law other than its own.” 








Limitations to Settlors’ Heirs 


M. L. LIBERMAN. California Law Review, 

June. 

The question whether a trust giving 
a remainder to the settlor’s heirs or next- 
of-kin creates a remainder in them or a 
reversion to the settlor has received dif- 
ferent answers by courts and writers. 
The question is important because it may 
affect alienability of the settlor’s inter- 
est, creditors’ rights, estate taxability, 
and terminability of the trust upon ap- 
plication to court by the settlor. 


To solve the difficulties, the author sug- 
gests a statute codifying the rule against 
a remainder in the grantor’s heirs as a 
rule of construction, and requiring ex- 
plicit words to overcome the construction- 
al preference in favor of a reversion. 


Trustor as Sole Trustee and Only As- 
certainable Beneficiary 

WILLIAM F. FRATCHER. Michigan Law Re- 

view, May. 

A dozen years ago, the Federal Courts 
decided in the Morsman case that a profit 
arising from the sale of stock was tax- 
able to the settlor individually because 
a trust was not actually created. The 
declaration of trust was made by a bach- 
elor who was not contemplating marriage, 
and directed himself as trustee to ac- 
cumulate the income for five years and 
then pay subsequent income to the 
grantor. Remainders were created in is- 
sue or heirs of settlor. 


The author argues that, in the light 
of intervening decisions, the Morsman 
opinion is unsound, and that the settlor 
of a private trust can be the sole trustee 
and only presently ascertainable bene- 
ficiary so long as the other beneficiaries 
will be ascertainable within the period 
of the rule against perpetuities. 


TWO HANDY TAX BOOKLETS 


Tax practitioners and planners will 
find of convenient desk use two booklets 
recently published by Commerce Clearing 
House, Inc., of Chicago. The first, as in- 
dicated by its title, contains the Estate 
and Gift Tax Regulations, with amend- 
ments to May 20, 1949, including the 
new marital deduction regulations. The 
other is Federal Income Taxes of De- 
cedents and Estates, which furnishes 4 
handy guide for the proper preparation 
of the last return of a decedent and the 
first return of an estate or trust. The 
monographs sell for one dollar each. 
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FEDERAL TAX NOTES 


SAMUEL J. FOOSANER 
Tax Attorney, Newark, New Jersey 


INCOME TAX 


Insurance premiums on policies carried 
by husband to guarantee alimony pay- 
ments not deductible. Taxpayer and wife 
separated in 1936. He agreed to pay wife 
$100 per week until her death or remar- 
riage, whichever should occur first. Wife 
subsequently obtained divorce and agree- 
ment was incorporated in decree. Hus- 
band also agreed to deliver to a bank 
$65,000 insurance policies on his life and 
to designate wife as irrevocable bene- 
ficiary in order to secure payments in 
event of his death.. On his 1945 tax re- 
turn, taxpayer deducted premiums as ali- 
mony payments in addition to the $5,200 
paid to wife. 

HELD: Premiums not deductible. The 
case is distinguished from Boies C. Hart, 
11 T.C. 16, where husband agreed to make 
payments to wife of 38% per cent of his 
annual income, out of which insurance 
premiums on policies carried on his life 
were to be paid. In effect, wife was con- 
structively receiving full 38% per cent 
and paying premiums. In instant case, 
taxpayer was to pay insurance premiums 
out of his own funds in addition to fixed 
annual payments. Blumenthal v. Comm., 
13 T. C. No. 6, July 13. 


Deduction for real estate taxes allowed 
to life tenant. Taxpayer’s mother created 
trust for taxpayer’s benefit. She provided 
that an individual who lived with her for 
many years should be allowed to occupy 
certain property for one year after her 
death. Thereafter, trustees were to hold 
property for benefit of taxpayer for life, 
provided she desired to live in it and paid 
taxes and expenses incident thereto. 

Donor died prior to 1948. Taxpayer oc- 
cupied and retained possession of the real 
estate during 1944, and paid taxes for 
1943 through 1945. On her income tax 
return for 1944 she deducted taxes paid 
for that year. 

HELD: Deduction allowed. Life tenant 
was not paying taxes of another, either 
voluntarily or under contract, but was 
paying them on her own property, under 
alternative of losing property for non- 
payment. Cummings v. Comm., T. C. 
Memo, June 28. 


ESTATE TAX 


Insurance trust includible in estate 
where possibility of reverter exists. In 
1935, decedent created an irrevocable 
trust of five insurance policies on her 
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life. Instrument provided that upon her 
death trustees were to collect proceeds 
and divide them into equal parts for her 
then living issue or issue of any de- 
ceased child. Each child who had reached 
25 years was to be paid outright, and 
one part continued in trust for each 
child under 25 until such age was attain- 
ed. Commissioner included entire amount 
of proceeds in decedent’s estate on ground 
that transfer was one made in contempla- 
tion of death or intended to take effect 
at or after death. 


HELD: Commissioner sustained, fol- 
lowing Spiegel v. Comm., 335 U. S. 701. 
Only the designated beneficiaries who 
survived decedent could take and, there- 
fore, there existed until decedent’s death 
a possibility that the trust corpus would 
revert to her by operation of law. Spiegel 
case is controlling even though there in- 
come producing property was involved, 
whereas here the corpus of trust con- 
sisted of insurance policies. Estate of 
Cutler v. Comm., 13 T. C. No. 18, July 27. 


Outlawed claim against predeceased 
husband’s estate not includible in de- 
cedent’s estate. Decedent made two $5,000 
loans to her husband. When he died in 
1933, the $10,000 had not been repaid and 
deduction for same was taken on hus- 
band’s estate tax return. Under husband’s 
will, decedent was entitled to income of 
his estate for life, with remainder over 
to daughter. Wife died in 1945 without 
having collected the $10,000 from hus- 
band’s estate. Commissioner included 
claim in decedent’s estate. 


HELD: Claim was barred by Statute 
of Limitations and was not includible in 
estate. Commissioner’s contention that 
since decedent had received income from 
husband’s estate, she actually received 
interest on the loan, thus tolling Statute, 
was not tenable. Income from husband’s 
estate was received by decedent because 
she was entitled to if under her husband’s 
will and there was nothing to show or 
indicate that any part of such pay- 
ments was paid to decedent as interest. 
Commissioner’s argument that claim was 
includible as a transfer to take effect at 
death was not sustainable. Claim had no 
value and there was no basis for holding 
it includible under Section 811(c). Estate 
of Beggs v. Comm., 13 T. C. No. 17, 
July 25. 


Executors appointed in one state can- 
not sue government in another state. 


Decedent died a resident of Connecticut, 
where executors of his estate were ap- 
pointed. Executors, who were domiciled im 
New York, filed claim for estate tax re- 
fund and, upon rejection by Commis- 
sioner, filed suit in Federal District 
Court, Southern District of New York. 
Government moved to dismiss on ground 
that, as foreign executors, they lacked 
capacity to sue in New York. 


HELD: Motion to dismiss granted. 
Whether executors are “foreign execu- 
tors” did not depend on their actual resi- 
dence or domicile as individuals but on 
location of Court which appointed them. 
Ine answer to plea that executors were 
personally liable for the tax and were, 
therefore, suing individually, Court said’ 
personal liability for Federal estate tax 
does not arise unless they use assets of 
estate to pay debts of decedent so that 
United States is unable to collect Federal 
estate tax. Kruskal v. United States, 
D. C., S&S. D. Ne ¥., duly 6. 


Deduction for charitable bequests after 
death of life tenant measurable and al- 
lowed. Decedent’s will provided that res- 
idue of estate be placed in trust “to pay 
net income and so much of principal’” 
as trustee should find necessary for bene- 
fit of decedent’s widow. Will also pro- 
vided for charitable bequests of $2,868. 
to be paid upon death of wife. Commis- 
sioner disallowed deduction for charitable 
bequests on ground that amounts to be 
set aside for wife were incapable of be- 
ing stated in definite terms of money and 
some of the principal might be used for 
wife’s benefit. 


HELD: Deduction allowed. Evidence: 
showed that in all reasonable probability 
bequests to charity would not have to be 
touched in order to maintain widow con- 
sistent with standard of living which she 
enjoyed during last years of testator’s 
life. Estate of Moses v. Comm., T. C. 
Memo, June 30. 


Loans to beneficiary of trust property 
constitute claim deductible from her es- 
tate. Decedent’s husband created testa- 
mentary trust for her life benefit. Trus- 
tees were directed to invade corpus if 
wife deemed it necessary for her proper 
support and maintenance. Although not 
authorized to do so under testator’s will, 
trustees over period of twenty years made 
loans to decedent to extent of $202,500. 
All such amounts were used by decedent: 
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exclusively for charitable donations. She 
repaid all but $39,000 of loans. Executors 
deducted that amount on estate tax re- 
turn as claim against estate. Commis- 
sioner disallowed it. 


HELD: $39,000 represented a valid 
claim against estate and, as such, is de- 
ductible. Court rejected Commissioner’s 
argument that giving away money was 
part of decedent’s comfortable living, and 
thus authority for payments to her out 
of corpus could be implied from language 
empowering her to invade corpus for her 
“comportable maintenance.” Estate of 
Clement v. Comm., 13 T. C. No. 5, July 13. 


Services rendered by wife as nurse to 
husband do not constitute adequate con- 
sideration to justify property as jointly 
owned. Because of high blood pressure 
and extremely nervous condition, de- 
cedent was forced to retire from business 
48 years before his death in 1945. Be- 
cause he required a nurse and could not 
afford one, he agreed to pay his wife 
$12.50 a week if she would take care of 
him “to the end.” No written agreement 
was ever made. Wife did everything a 
nurse could have done. Decedent never 
paid his wife anything, but he said that 
one-half of the bank accounts in his and 
his wife’s name would be hers in accord- 
ance with his promise. Withdrawals from 
accounts were invested in savings and 
loan shares in joint names and in real 
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estate as tenants by the entirety. At de- 
cedent’s death, property so held amounted 
to $53,000. Executor reported only half 
of that for estate tax purposes. 


HELD: Entire amount includible in 
decedent’s estate. Under Massachusetts 
law, agreement on part of wife to take 
care of husband would be null and void. 
For this and other reasons, wife was 
unable to prove that she had acquired 


her interest in jointly held property for 


“adequate and full consideration in 
money or money’s worth,” within mean- 
ing of Section 811(e)(1) of Code. Wife 
failed to show where her duties under 
her marriage contract ended and value, 
if any, of services rendered by her be- 
yond those required by the marriage con- 
tract. Case is distinguishable from case 
of Estate of Sarah A. Bergan, 1 T. C. 
543, involving sisters who owed no duty 
to each other. Estate of Loveland v. 
Comm., 13 T. C. No. 2, July 6. 


Legal fees incurred in connection with 
revocable trust not deductible from es- 
tate. Decedent created revocable trust 
four months before her death. Income 
was payable to herself for life, then to 
three nephews and nieces, with principal 
over to her grandnieces and grand- 
nephews. Value of property was included 
in estate, less deduction for commissions 
and attorney fees incurred in connection 
with administration of trust. Commis- 
sioner disallowed deduction for legal fees 
in connection with administration of 
trust, on ground they were not charges 
against estate for estate tax purposes. 


HELD: Deduction for attorney fees 
properly disallowed. Trustee’s account 
was filed in April 1947, at which time al- 
lowance for legal fees was made by the 
State Probate Court. This was one year 
after decedent’s death and, therefore, 
they could not be allowed as a deduction 
for estate tax purposes, because a debt, 
to be deductible, must be in existence at 
date of decedent’s death. Estate of Hag- 
gart v. Comm., 13 T. C. No. 4, June 7. 


Insurance company not liable for tax 
attributable to proceeds paid to bene- 
ficiary. Decedent died in 1937, leaving 
$50,000 insurance on his life. Entire pro- 
ceeds were paid by company to bene- 
ficiary, who squandered them. Subse- 
quently, insurance was included in gross 
estate and a Federal estate tax deficiency 
assessed, which executors had to pay. 
Under Section 124 of New York Decedent 
Estate Law, estate taxes are to be appor- 
tioned among the “persons interested in 
the estate.” Executors brought suit 
against insurance company to collect 
amount of estate tax allocable to insur- 
ance. 


HELD: Insurance company not liable 
for tax. Where property required to be 
included in gross estate does not come in- 
to possession of executor, he must seek 


reimbursement of proportionate share of 
taxes attributable to such property from 
whoever is in possession of property or 
from “persons interested in the estate.” 
Under the facts, insurance carrier can- 
not be said to be either one in possession 
of the property or person interested in 
the estate. Although Internal Revenue 
Code Section 827(b) makes a transferee 
of property, which is subsequently found 
to be includible in decedent’s estate, lia- 
ble for his proportionate share of tax, 
an insurance company is not construed 
to be transferee in contemplation of the 
Code. Matter of Accounting of executors 
of Est. of Bernard Zahn, New York 
Court of Appeals, July 19. 


RULING 


Endowment proceeds taxable where in- 
stallment option elected after maturity 
date. Section 22(b)(2)(A) of Internal 
Revenue Code provides that amounts re- 
ceived under life insurance or endow- 
ment contract other than amounts paid 
by reason of death of insured are exempt 
from tax, but if total amount received 
exceeds aggregate premiums paid, then 
the excess is to be included in gross in- 
come. Whether this section applies where 
option is exercised to take the proceeds 
in installments depends upon whether 
election is made before or after maturity. 


Treasury Department has just ruled 
that holder of endowment policy who, 
prior to maturity, notifies insurer of his 
election to receive proceeds under option 
which provides for payment of proceeds 
in installments, does not constructively 
receive total amount of proceeds on date 
of maturity. If policyholder does not, 
prior to maturity date, notify insurer of 
such election, policy matures on lump 
sum basis and income therefrom is in- 
cludible in gross income under above sec- 
tion. Fact that policyholder may, after 
maturity date, be permitted by insurer 
to change method of accepting proceeds 
does not result in such exercise of op- 
tional election as contractual right as to 
deprive Treasury’s right to impose tax. 
I. T. 3963. 


Tax NEWS 


H.R. 5268, previously reported, was 
passed by the House without amendment 
on July 18 and referred the following 
day to the Senate Finance Committee. 

On July 28 the Committee ordered the 
bill reported out with important estate 
tax amendments. One would overrule the 
decision in the Church case by prevent- 
ing inclusion in a decedent’s estate of 
transfers made before March 3, 1931, 
merely because the decedent retained a 
life interest. The other change would 
limit the application of the Spiegel case 
by providing that, where a settlor has 
retained only a possibility of reverter, 
only the value thereof shall be included 
in his gross estate. 
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1949 STATE LEGISLATION 


ALABAMA 


Act 262: Amends common trust fund 
enabling statute to raise limit of indi- 
vidual trust participation from $25,000 
to $50,000, and to eliminate limitation on 
mortgage investments of 25% of total 
fund. 


ALASKA 


Ch. 80: Adopts Uniform Simultaneous 
Death Act. 


CONNECTICUT 


P. A. 100: Permits, under certain con- 
ditions, sale of personalty by a person 
not a fiduciary. 


DELAWARE 


H. B. 487: Revises order of preference 
in granting administration, substituting 
in first place the spouse or next of kin 
or nominee thereof rather than those en- 
titled to personal residuary estate. 


H. B. 370: Forfeits husband’s right of 
curtesy if he lives apart from his wife 
in adultery or is wrongfully convicted of 
killing her. 

S. B. 16: Repeals statute requiring exe- 
cutor or administrator to provide per- 
petual care for cemetery lots. 


HAWAII 


Act 395: Requires fiduciary depositing 
funds or securities in court to submit 
affidavit as to time of his retention, and 
when such period plus time for which 
clerk holds them exceeds seven years, 
clerk may at direction of court escheat 
the funds to Territory’s treasurer. Also 
revises provisions with regard to dis- 
pensing with administration. 


ILLINOIS 


S. B. 79: Repeals sections of Probate 
Act which require payment of costs in 
connection with the appointment of a 
conservator or guardian to collect and 
administer money awarded by the Veter- 
ans’ Administration where the net value 
of the estate exceeds $1,500. 


S. B. 112: Amends Section 80 of Pro- 
bate Act to provide that executor or ad- 
ministrator with will annexed shall ad- 
minister all testate and intestate estate 
of decedent. 


S. B. 113: Adds new section to Probate 
Act providing that, upon filing of verified 
petition by any person, probate court may 
determine all questions of title to per- 
sonal property in possession of executor, 
administrator, guardian or conservator 
and claimed by petitioner. Upon demand 
of any party, right to property shall be 
determined by jury. 


S. B. 260: Amends Section 259 of the 
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Probate Act, which lists investments con- 
servators and guardians may make with 
court approval, by authorizing invest- 
ment of funds of the ward in life insur- 
ance policies upon the life of the ward or 
on the life of any person in whose life 
the ward has an insurable interest, pro- 
vided the ward is the beneficiary. 


S. B. 345: ‘Amends Inheritance Tax 
Act by imposing state estate tax on de- 
cedents’ estates to absorb difference be- 
tween state inheritance taxes and 80% 
credit allowed by Federal Internal Rev- 
enue Code. 


S. B. 483: Amends Inheritance Tax 
Act by placing all adopted descendants 
and adopting parents of decedent in same 
classification for purposes of tax rates 
as lineal ancestors, descendants or 
spouses of deceased. 


H. B. 432: Amends Insurance Code by 
expanding definition of group life insur- 
ance policy to include policy issued to 
one or more trustees (1) of fund estab- 
lished by an employer or (2) of fund 
established by an association of employ- 
ers on behalf of its members or by two 
or more employers in the same industry 
or by one or more employers and one 
or more labor unions. 


H. B. 552: Amends several sections of 
Probate Act by making all provisions of 
the act which now provide for award to 
a widow (only) applicable to the surviv- 
ing spouse. Increases minimum award 
from $500 to $1000 and minimum allow- 
ance for each minor child from $300 to 
$500. 


H. B. 579: Amends the Principal and 
Income Act to provide that as to bonds 
purchased at a premium after effective 
date of amendatory act (July 1, 1949) 
amount of premium (unless otherwise 
provided by trust agreement) shall be 
charged to principal and shall not be 
amortized out of income subsequently col- 
lected thereon. Applies to all trusts, 
whether created before or on and after 
the effective date of amendatory act. 


H. B. 580: Amends Common Trust 
Fund Act to read that common trust 
fund agreements may provide that pre- 
miums on bonds acquired as an invest- 
ment for the fund need not be amortized 
out of income either within the fund or 
(unless agreement creating participating 
trust provides otherwise) within such 
participating trust. Also permits trusts 
desiring to invest in common trust fund, 
in lieu of contributing money, to pur- 
chase participating interest by transfer- 
ring to the fund Series G United States 
Savings Bonds at par or maturity value 
(not at then redemption value), which 
bonds so acquired by fund shall at all 


times and for all purposes be valued at 
par or maturity value. 


H. B. 467: Permits proponent to in- 
troduce evidence, other than usual testi- 
mony of attesting witnesses, competent to 
establish a will in chancery. 


NEW JERSEY 


Ch. 300- Authorizes investment in 
housing authority redevelopment project 
bonds. 


NorTH CAROLINA 


Ch. 44: Provides that corporation 
named as trustee of a will is not dis- 
qualified to act as trustee by reason of 
the fact that a person owning stock in 
the corporation signed the will as a wit- 
ness. 

TEXAS 


S. B. 89: Authorizes guardians, on 
order of court, to make charitable con- 
tributions out of ward’s fund where in- 
come for year will probably exceed 
$25,000 and contribution is deductible for 
Federal income tax purposes. 


S. B. 33: Authorizes investment in Fed- 
eral savings and loan association shares 
as well as State building and loan shares; 
also obligations of any Federal Home 
Loan Bank or Federal savings and loan 
insurance corporation. 


S. B. 406: Governs removal of disabil- 
ities (except franchise) of minors over 
18 who are in, or who have been honor- 
ably discharged from, the Armed Forces, 
where it appears to be to their material 
advantage. 


H. B. 679: Permits fiduciaries to in- 
vest in certain construction and mainten- 
ance bonds. 


H. B. 155: Permits spouses to partition 
community property. 


WISCONSIN 


Ch. 193: Permits executor or admin- 
istrator to show, in petition for sale of 
real property, that sale of such property 
would be for best interest of estate or 
the heirs even though there is personal 
property. (Formerly, statute permitted 
showing only that sale of personalty 
would be inimical to estate interests.) 


Ch. 205: Permits trust or guardian- 
ship funds in excess of $15,000 to be in- 
vested, up to 35% of such excess, in 
investments authorized for insurance 
companies. 


Ch. 210 & 211: Make a number of 
technical changes in Sec. 8906(1), gov- 
erning distribution of personalty, includ- 
ing increase from $1,000 to $2,000 max- 
imum allowance for support of widow 
and minor children. 


(Continued on page 588) 
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RECENT FIDUCIARY DECISIONS 


CHARITABLE TRUSTS — Benevolent 
Uses Do Not Disqualify Exemption 
from Perpetuity Rule 

Colorado—Supreme Court 


Smith v. United States National Bank, No. 
16085, decided June 13, 1949. 


This is a will construction case in- 
volving the following provisions of the 
decedent’s will: 


“(a) There is hereby established in 
perpetuity the Edward Joseph Yetter 
and Helen Dean Yetter Foundation, and 
this trust shall be so known and ad- 
ministered in perpetuity ... 

“(u) In the management of the West- 
ern Elaterite Roofing Company, I direct 
the trustee to continue the present em- 
ployees life insurance program until the 
individual policies are in the amount of 
$1,000. 

“(v) I should be pleased if the trustee 
finds, it practicable and possible to pay 
an annual bonus to each of the employees 
of the Western Elaterite Roofing Com- 
pany while said trustee is conducting the 
affairs of said company. 


“(w) In the operation of said The 
Western Elaterite Roofing Company, I 
would be pleased to have the trustee make 
some provision for sick benefits for the 
employees of said company. 


“4. After the foregoing specific be- 
quests have been made from the estate or 
trust, I direct that the trustee shall dis- 
tribute annually the net income of said 
trust known as the Edward Joseph Yet- 
ter and Helen Dean Yetter Foundation 
in perpetuity for such public or educa- 
tional, charitable or benevolent uses and 
purposes as will in the absolute and un- 
controlled discretion of the trustee, most 
effectively assist, encourage and promote 
the well-being of mankind in the State 
of Colorado, and primarily of the inhab- 
itants of the City and County of Denver, 
Colorado, and its environs as now or 
hereafter constituted, regardless of race, 
color or creed, which said foundation 


shall be administered in perpetuity by 
the trustee herein named, .. .” 

It is contended that the above pro- 
visions create a trust which violates the 
rule against perpetuity. 

HELD: The trust is a good charitable 
trust. The inclusion of educational and 
benevolent uses in the purposes of a 
trust does not remove it from the classi- 
fication of a charitable trust. The pro- 
visions of paragraphs (u), (v) and (w) 
do not cause the trust to violate the 
rule against perpetuity, as they are 
merely directions to the trustee for oper- 
ating the company and are not in any 
respect intended to provide by will 
specific benefits which may not vest with- 
in a stated time. 


C.Laims — Availability of Property in 
Other States For Payment of Claim 
in State of Domiciliary Administra- 
tion 

Wisconsin—Supreme Court 
Estate of Diedrichs, 255 Wis. 221. 

Testator’s property in his state of resi- 
dence, Wisconsin, was insufficient to pay 
all claims against his estate. His will was 
also admitted to probate in Michigan, 
where he owned real estate. No claims 
were filed with the Michigan court and 
the real estate was adjudged to be the 
property of the legatee under the will, 
who was also the ancillary administratrix 
in Michigan. 

The appellant, a claimant against the 
estate, then petitioned the Wisconsin 
court to order the property in Michigan 
to be subjected to appellant’s claim, as- 
serting that it was the duty of the ancil- 
lary administratrix to remit property to 
the domiciliary state for the payment of 
claims. 

HELD: The Wisconsin probate court 
has no jurisdiction over real property in 
another state. Appellant should have filed 
a claim in Michigan during the time re- 
quired by law. By failing to file such a 
claim, appellant forfeited the right to 
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have testator’s property in that state 
subjected to her claim. The contention of 
the appellant that it was the duty of the 
ancillary administratrix to remit prop- 
erty to the domiciliary state refers only 
to personalty or money. 


COMPENSATION — Annual Principal 
Commissions for Fractional Period 
Disallowed 

New York—Surrogate’s Court, 


New York County 
Matter of Viau, N. Y. L. J., Aug. 1, 1949. 


The testamentary trustees filed an in- 
termediate account for the period from 
January 8, 1946, the date of their ap- 
pointment, to October 11, 1948, the date 
upon which a portion of the principal be- 
came payable to the life beneficiary. The 
trustees sought annual principal com- 
missions with respect to the period from 
January 8, 1948 to October 11, 1948, 
based on principal on hand at the latter 
date plus the sum disbursed during the 
year to the life beneficiary. 

Section 285-a of the Surrogate’s Court 
Act provides: “Such annual additional 
principal commissions shall be computed 
on the principal of the trust at the end 
of the period for which such commissions 
are payable. Such computation shall be 
made on the basis of a twelve-month pe- 
riod but the amount so computed shall be 
proportionately reduced in the final pe- 
riod for which such commissions are pay- 
able if such period is less than twelve 
months.” 

HELD: The principal commissions are 
not allowed for the fractional period 
since partial distribution of principal does 
not constitute such final payment as is 
contemplated by the statute. Further- 
more, even if commissions were allowable, 
the basis of the computation could not 
include principal sums distributed to the 
life beneficiary during the year, since the 
statute provides that such commissions 
shall be computed on the principal of the 
trust at the end of the period. 


DISTRIBUTION — Beneficiary Must 
Satisfy Trustee of Need for Prin- 
cipal 


Pennsylvania—Supreme Court 
Seacrist Estate, 362 Pa. 190. 


Testator directed his trustee to pay 
the income from a fund of $10,000 to a 
son for life, subject to spendthrift pro- 
visions, and after his death, to his sur- 
viving children. Trustee was authorized 
to invade principal to the extent of $1000 
a year if the son should be certified by 4 
physician to be disabled and if the trustee 
was of the opinion that such invasion 
was necessary. 
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Upon the petition of son and trustee, 
the court directed trustee to make pay- 
ments from principal for a year, and at 
the expiration of that period, a second 


order for another year was_ entered. 
Thereafter, trustee continued to pay over 
principal without a decree until the re- 
remaindermen objected. Son then peti- 
tioned for an order to compel the trustee 
to continue principal payments. 


On hearing, son refused to disclose his 
financial affairs or to cooperate in a 
physical examination by a neutral physi- 
cian, but insisted that he was disabled 
and dependent on the trust for support. 
The lower court dismissed the petition 
and son appealed. 


HELD: Affirmed. Son is not entitled 
to payments of principal until he has 
satisfied trustee that he is dependent on 
such payments and is not endeavoring to 
defeat testator’s intention. Evidence in- 
dicates that son’s demands were for the 
purpose of appropriating corpus for his 
own use, and therefore, trustee did not 
abuse its discretion in refusing to con- 
tinue payments from principal. 


DISTRIBUTION -— Computation of 
Shares of Widow and Afterborn 
Child Where Right of Election is 
Exercised 


New York—Surrogate’s Court, Kings County 
Matter of Vicedomini, N. Y. L. J., Aug. 16, 


1949, 

The testator gave % of his estate to his 
widow, and the other % equally to two 
brothers, a sister and a nephew. When 
the will was executed, the testator was 
married but had no children. Subsequent- 
ly, a son was born who was not provided 
for by any settlement and was not men- 
tioned in the will. Such child became en- 
titled to an intestate share of the estate 
under D. E. L. Sec. 26 which provides 
that: “such child . . . shall be entitled 
to recover the same portion from the de- 
visees and legatees, in proportion to and 
out of the parts devised and bequeathed 
to them by such will.” 

The widow filed an election to take her 
intestate share pursuant to D. E. L. Sec. 
18 which gives the widow a right to 
elect to take against the will one-third 


of the estate if there are children. Sub- 
division 2 provides that “the will shall be 
valid as to the residue remaining after 
the elective share ... has been deducted 
and the terms of the will shall as far as 
possible remain effective.” 

HELD: The widow takes 1/3, the after- 
born child 8/15 and the remaining 2/15 
passes equally to the other beneficiaries 
named in the will. If the widow had not 
filed her election to take against the will, 
the after-born child would be entitled to 
2/3 of the estate, and the remaining 1/3 
would go 1/2 to the widow and 1/2 to the 
other legatees equally. However, under 
D. E. L. Sec. 18 the widow was entitled 
to an irreducible minimum of 1/3. The 
additional 1/6 required to make up her 
1/3 must be taken pro-rata from the 
shares of the son and the other beneficiar- 
ies. 


The court declined to follow Matter of 
Wurmbrand, 194 Misc., 203 in which the 
Surrogate of Bronx County held, in a 
similar factual situation, that the widow 
should receive 1/3 and the after-born 
children should receive 2/3. 


DISTRIBUTION — Concurrent Death 
— Effect of Memorandum 


Florida—Supreme Court 
In re Slawson’s Estate, 41 So. (2d) 324. Re- 


hearing denied July 7, 1949. 

As stated in a dissenting opinion, “two 
fine old people past eighty courted each 
other and married, they were known as 
Mr. and Mrs. Slawson. Both had been 
previously married and had children from 
these marriages who were in middle life. 
Both had a few thousand dollars in per- 
sonal property that neither had helped 
the other accumulate, each wanted the 
portion of his money left at death to be 
distributed to their respective children, 
and both of them expressed such a desire 
by letters and other memoranda. They 
lived happily together two or three years 
and died about ten days apart, Mr. Slaw- 
son surviving Mrs. Slawson.” 


During her lifetime Mrs. Slawson had 
written a memorandum to her son by 
a former marriage containing directions 
as to her burial and advising that her 
husband would sign off to her heirs if 
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she should die during the husband’s life- 
time. This memorandum was transmitted 
by the husband to the wife’s son during 
the few days intervening between her 
death and his. In the administration of 
the wife’s estate petition for distribution 
was filed on behalf of the estate and 
heirs of the husband. 

HELD: No complete gift was made, 
no renunciation by the husband as an 
heir of his wife was effective and the 
facts failed to show an intention to re- 
nounce. 


DISTRIBUTION — Requirement That 
Devisee Survive Distribution of 
Estate — Community Property 


Held in Joint Tenancy Form 


California—District Court of Appeal 
Estate of Jameson, 93 A. C. A. 73 (July 19, 
1949). 


Testatrix’ will left a life estate in real 
property to her husband, remainder to 
her nephews, and bequeathed the residue 
of her estate to her husband. If he did 
not survive distribution of her estate, 
the real property was to go to her 
nephews and the residue to her stepsons. 
She declared that all property was com- 
munity except the parcel of real estate 
just referred to. 


The administrator with will annexed 
filed an account and petition based on 
which the Probate Court found (1) that 
certain property was joint tenancy and 





not part of the estate, (2) that the hus- 
band was entitled to partial distribution 
of his life estate in the real property and 
(3) that there being insufficient funds to 
pay expenses of administration, the ad- 
ministrator should make demand upon 
the remaindermen to pay their share of 
the expenses, and in the event of their 
failure to pay, their interest would be 
sold. Court further decreed that income 
from the specifically devised real proper- 
ty from date of death of testatrix be- 
longed to the life tenant. 


The nephews, remaindermen, appealed, 
urging that since the gift of the life 
estate did not vest in the husband until 
distribution, the income from the real 
property was available for expenses of 
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administration, obviating need of contri- 
bution from remaindermen. 


HELD: (1) Gifts to husband of life 
estate in the real property and bequest 
of residue were made on a condition pre- 
cedent. He had a mere expectancy in the 
property. devised until distribution. In 
the interim, title vested in the remainder- 
men or alternate devisees and legatees, 
that is, the nephews and stepsons respec- 
tively, subject to divestiture. 


(2) Rents and profits being subject to 
administration arid to payment of debts, 
expenses, etc., the court erred in finding 
that the surviving husband was entitled 
thereto before payment of these items. 
(NOTE: Evidently the Court’s holding 
does not go so far as to say that the 
income of specifically devised realty does 
not belong to the devisee. That would be 
erroneous under Estate of De Bernal, 
165 Cal. 223, 131 P. 375). 


(3) Evidence could be introduced to 
show that the property of the decedent 
and her husband was actually community, 
though held in joint tenancy form. In the 
former event, it would be subject to ad- 
ministration as part of her estate. 
(NOTE: As to Point 3, the case is clearly 
correct. This is believed to be the first 
California case dealing with the right to 
administer property as part of the estate 
of the joint tenant first to die, where the 
property is actually community.) 


EXPENSES—Payment of Debts, Costs 
of Administration and Taxes Where 
Not Provided for by the Testator 


Kentucky—Court of Appeals 


McKinney v. Mt. Sterling National Bank, 310 
Ky. 186, 220 S. W. (2d) 379 


By his will the testator made certain 
specific bequests of money, a devise of 
commercial realty to a charitable trust, 
and created a residuary trust for the 
benefit of his wife and relations. Prior 
to the institution of this action, it had 
been determined that the devise to charity 
had failed and that the property referred 
to in that devise descended to the heirs 
at law as undevised estate. 


The executor sought to subject the in- 
come from the undevised realty to the 
payment of debts, taxes and costs of 
administration and, if necessary, to sell 
the land and apply the proceeds to such 
payments. The will directed that debts, 
taxes and costs be paid, without indicat- 
ing from what source. 


HELD: The executor was entitled to 
subject the income and, if necessary, the 
undevised realty, to the payment of debts, 
funeral expenses, costs of administration, 
and taxes, other than death duties. Fed- 
eral estate taxes should be paid propor- 
tionately by th ebeneficiaries and each 
such beneficiary should pay the amount 
of state inheritance taxes assessed 
against him by the Department of Rev- 
enue. 


As to the payment of debts and costs of 
administration from the undevised estate, 
the Court, quoting Corpus Juris, said: 

‘While the testator may, by charging spegj- 
fied property with the payment of his debts, 
exempt undisposed of property from such pay. 
ment, his intention to do this must be very 
clearly manifested by the terms which he uses, 
for as a general rule, regardless of an express 
direction to sell certain property and apply the 
proceeds to the payment of his debts, or as a 
bequest of property subjecting it, as against 
other property bequeathed, to the payment of 
debts, property undisposed of by the will must 
first be resorted to for payment of testator’s 
debts.” 


With respect to taxes, it was contended 
that the facts made inapplicable the rule 
previously handed down in other de- 
cisions, since the testator intended that 
his wife and residuary legatees have the 
balance of the estate after the specific 
bequests were satisfied and that by sub- 
jecting the undevised property to the 
payment of taxes the objects of the 
testator’s bounty would receive benefits 
intended by the testator, rather than the 
heirs at law, some of whom had been 
disinherited. The Court held that there 
being no controlling intention manifested, 
it must apply the rules enunciated in 
former decisions. 


JOINT TENANCIES — Conversion Into 
Tenancy in Common for Adequate 
Consideration 


California—District Court of Appeal 


Estate of Darby, 93 A. C. A. 239 (July 28, 
1949). 


Mrs. Darby, six months before her 
death and in contemplation of death, 
caused joint tenancies in real property 
held by her and her two daughters to 
be broken up and the property vested in 
the three former joint tenants as tenants 
in commen. 


HELD: Conversion of the joint ten- 
ancies in this manner was for “a valuable 
and adequate consideration” and there- 
fore not a transfer subject to inheritance 
tax because in contemplation of death. 
The Court follows the recent 9th Circuit 
Court of Appeals case of Sullivan v. 
Commissioner. 


Pow_Ers — Limitations — Discretion 
of Executor in Identifying Benefici- 
ary 


Colorado—Supreme Court 


Borga v. Hendrickson, No. 16180, decided 
March 7, 1949. 


Testator bequeathed his interest in 4 
Club to “all bona fide employees” of the 
Club” who have worked there regularly 
for a period of not less than one year 
immediately prior to my death,” the de- 
termination to.be made by the executor. 
The executor found that the claimant 
was not a bona fide employee at the 
time of death. The county count found 
in favor of the claimant and ordered dis- 
tribution to her as an employee. The 
district court affirmed the county court. 
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HELD: Affirmed. In a strong dissent- 
ing opinion, Justice Stone, with the con- 
currence of Justices Jackson and Alter, 
felt that the decision as to whether or 
not claimant was a bona fide employee 
was vested by the testator in the execu- 
tor, and that the executor’s decision in 
this respect should not be upset by the 
courts in the absence of a showing of 
arbitrary and capricious action which the 
dissenting justices failed to find in the 
facts of the case and in the decision of 
the trial court. 


PowERS — Limitations —— Discretion 
of Trustee Not Subject to Control 
by Court 


California—District Court of Appeal 
Estate of Ferrall, 92 A. C. A. 837 (July 1, 


1949). 

Ferrall’s testamentary trust gave the 
income to his daughter, Faye Hamilton, 
for life and provided that if the income 
was insufficient to meet his daughter’s 
needs, then the trustees in their sole 
discretion might pay to her such amounts 
from principal as were sufficient to meet 
her needs, care and comforts. Four years 
after the decree of distribution setting 
up the trust, Mrs. Hamilton petitioned 
the court for an order directing the trus- 
tees to pay her from corpus for her needs 
$450 per month until further order of the 
court, and also to repay her some $10,000 
expended by her for the same purposes. 
The court found that Mrs. Hamilton at 
time of execution of the will and at all 
times later was suffering from a severe 
physical disability, and directed the trus- 
tees to pay $400 per month out of income 
and corpus for the purposes mentioned. 


HELD: Reversed. The trustees were 
given an absolute discretion which if ex- 
ercised in good faith cannot be controlled 
by a court on considerations going to the 
soundness of the discretion exercised. 
There being no allegation or finding that 
the trusteeS acted in bad faith or fraud- 
ulently, or abused their discretion, their 
acts could not be reviewed. It was held 
error to omit findings on these matters 
and apparently the case was sent back 
for further findings as to whether the 
trustees had abused their discretion. 


PowERsS — Limitations — Power to 
Invade Principal Held Improperly 
Exercised 


New York—Appellate Division 
First Department 


Matter of Ahrens, N. Y. L. J., Aug. 18, 1949 

(front page) 

Testatrix created a residuary trust to 
pay the income to her son, Ahrens, Sr., 
with remainder to his children. Ahrens, 
Jr. was his only child. The trustees were 
empowered in their discretion to pay the 
Whole or any part of the principal to 
Ahrens, Sr. at any time or from time to 
time. The principal assets of the trust 
consisted of 35 shares (a minority inter- 
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est) of a close corporation. Two of the 
three executors and trustees were direc- 
tors and stockholders of the corporation 
and they, as well as their two brothers, 
were heavily indebted to the corporation. 


The trustees transferred the stock to 
Ahrens, Sr. who simultaneously trans- 
ferred the shares to an inter vivos trust 
of which he and one of the testamentary 
trustees were the trustees. Subsequently, 
Ahrens, Sr. signed an agreement where- 
by he gave to the trustees, their two 
brothers (who were also directors and 
stockholders) and the corporation an op- 
tion to purchase said 35 shares by mak- 
ing payments in installments over a pe- 
riod of two and one-half years. A sub- 
stantial amount of the purchase price 
had been paid prior to the death of 
Ahrens, Sr. and payments were also 
made after his death. 


After the death of Ahrens, Sr., his son 
sought to set aside the transfers on the 
ground that the trustees had abused 
their power to invade principal. There 
was evidence that Ahrens, Sr., sought to 
have the power exercised unconditionally 
in his favor. But the trustees had re- 
fused to exercise the power except on 
condition that he create the inter vivos 
trust. 


HELD: The trustees acted in excess 
of the scope of their power in making 
the transfers. By requiring the creation 
of the inter vivos trust as a condition to 
their exercise of the power, they acted 
from self interest since such act pre- 
vented Ahrens, Sr. from bringing a stock- 
holders suit against the directors of the 
corporation. 


The transfer is, therefore, treated as 
though it had never been made and the 
stock will be regarded as constituting 
principal of the trust now payable to 
the remainderman. Payments made to 
Ahrens, Sr. during his lifetime as a re- 
sult of the stock purchase agreement 
will be considered as constituting in- 
vasions of principal for his benefit and 
the stock will be subject to a lien in the 
amount of such payments. No such liens 
can be recognized with respect to pay- 
ments made after the death of Ahrens, 
Sr. since they cannot be treated as in- 
vasions of principal. 


SPOUSE’S RIGHTS — Dower Does Not 
Attach Where Husband Dies Be- 
fore His Widowed Mother 


Arkansas—Supreme Court 
Maloney v. McCullough, 221 S. W. (2nd) 770. 


McCullough died intestate in 1940, sur- 
vived by his widow and four children, all 
of age. At the time of his death he owned 
and occupied as his homestead the 75 
acre tract of land involved in this suit. 
His widow continued to occupy and use 
the lands as a homestead until her death 
in 1948. None of the children occupied 


the lands after the death of their father 
and prior to the death of their mother. 
A son of McCullough died intestate and 
without issue in 1945, survived by his 
widow, against whom this suit is brought 
by the other three surviving children to 
quiet their title to the lands in contro- 
versy. 


HELD: Son’s widow took no interest 
in homestead on widow’s death, since son 
was never seized of an estate of inher- 
itance in the land during coverture. 
Dower interest vests in widow immedi- 
ately upon the husband’s death and upon 
her death will descend to her heirs, but 
such dower interest only vests in the 
widow in real estate of which such hus- 
band died seized. 


SPOUSE’s RIGHTS — Right of Widow 
to Elect Ceases on Her Death 


Michigan—Supreme Court 
Bishop v. Hartman, 325 Mich. 115 


Testator, who died in 1928, set up a 
trust under his will for the benefit of his 
widow and others which plaintiffs, heirs 
at law of the widow, claimed to be void 
as in contravention of the statute pro- 
hibiting the suspension of absolute power 
of alienation of land and in violation of 
the rule against perpetuities. Defendant, 
Trustee under the will, does not deny 
this contention but relies on the statute 
of limitations and claims that the plain- 
tiffs are bound by laches of the widow 
and are estopped. The facts indicate that 
the widow knew in her lifetime that she 
had the right to oppose her husband’s 
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poe Board of Directors has this day 
declared the following dividends: 


FIRST PREFERRED STOCK 
$4.75 SERIES 
The regular quarterly dividend for 
the current quarter of $1.1834 per 
share, payable October 1, 1949 to 
holders of record at the close of busi- 
ness September 16, 1949. 


7% SECOND PREFERRED STOCK 


The regular quarterly dividend for 
the current quarter of $1.75 per share, 
payable October 1, 1949 to holders of 
record at the close of business Sep- 
tember 16, 1949. 


COMMON STOCK 


60 cents per share, payable September 
30, 1949 to holders of record at the 
close of business September 16, 1949. 


R. O. GILBERT 
Secretary 
September 6, 1949 








will, but despite this accepted the pro- 
visions of the will made for her benefit 
during her lifetime. 


HELD: Since the widow did not file 
an election to take against her husband’s 
will in her lifetime she estopped herself 
to deny the validity of the trust. Since 
the plaintiffs, her heirs at law, claim 
only through the widow, they are like- 
wise estopped to question the provisions 
of the trust. The right of election of the 
widow to take under the husband’s will, 
being personal to her, ceases on her death. 


TAXATION — Estate & Inheritance — 
Undivided Interest Subject to Tax 


Pennsylvania—Supreme Court 
Kleinschmidt Estate, 362 Pa. 353. 


Decedent died in 1947, owning stocks 
and bank accounts jointly with his wife 
and daughter as “joint tenants with right 
of survivorship and not as tenants in 
common.” The Transfer Inheritance Act 
then in effect provided for a tax on joint- 
ly held property, but exempted property 
held as tenants by the entirety. The lower 
court held that decedent’s interest was 
limited to one-half of the stocks and bank 
accounts and was held in tenancy by the 
entirety, and decedent’s interest in that 
half passed to his widow free of tax. 
Commonwealth appealed. 


HELD: Reversed. The form of regis- 
tration excluding the idea of tenancy by 
the entirety was appropriate, because the 
three title holders could not hold by the 
entirety, but only as joint tenants or 
tenants in common. A married woman 
can now hold property as her own, free 
from any right or possession or control 
of her husband, and the common law rule 
that husband and wife can only be 
seised of the whole and not of the part 
no longer applies. Since words which are 
not there, should not be read into the 
title registration, each of the three part- 
ies was seised of an undivided one-third 
interest and decedent’s one-third is sub- 
ject to tax. 


WILLs — Construction — Remainder 
Held to be Contingent 


Pennsylvania—Supreme Court 
Elsbree Estate, 362 Pa. 494. 


Testator, who died in 1896, gave his 
residuary estate to trustees to pay to his 
daughter during her life such sums as 
she might need to maintain herself and 
her children, and after her death, pro- 
vision for the education of her surviving 
children was made. On the death of the 
daughter, the principal was devised to 
her children, to be paid on attaining age 
21; if no child or grandchild survived to 
age 21, the principal was to be paid over 
as if testator had died without a will; 
provided, however, that if the daughter 
had more than one child or grandchild 
and anyone attained age 21, then the 
principal was to vest in such child or all 
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of her children and grandchildren at that 
time alive. 

The daughter had one son who prede- 
ceased her without issue, but who was 
over 21 at his death. Daughter died with- 
out issue surviving in 1947. The widow 
of the son claimed the principal on the 
theory that the daughter’s son had a 
vested interest which she inherited from 
the son. The lower court held the son’s 
interest was contingent, and the widow, 
by her guardian, appealed. 


HELD: Affirmed. The interest passing 
to a child or grandchild of testator vested 
only if they were alive at the date they 
attained 21 and were surviving at the 
death of the daughter. In the event the 
daughter died without surviving chil- 
dren or grandchildren, the remainder 
passed to testator’s heirs under the in- 
testate laws, and it was not until the 
daughter died that the remaindermen 
could be ascertained. The remainder was, 
therefore, contingent. 


1949 State Legislation 


(Continued from page 583) 


Ch. 245: Provides that devisee of home. 
stead takes same free of all judgments 
against testator or his estate, except 
mortgages and laborers’ and mechanics’ 
liens to the extent that testator leaves 
other property subject to payment of the 
same. 

Ch. 384: Provides for summary settle. 
ment of small estates. 


Ch. 381: Provides that a conveyance 
of land to A, trustee, or to A, as trustee, 
without naming the beneficiary or refer- 
ring to the trust instrument, vests abso- 
lute title in A. His description may be 
ignored in dealing with him concerning 
the land and he has the same power of 
alienation as would be obtained by a deed 
simply to A. 

Ch. 26: Authorizes investment in loans 
secured by mortgages insured under Title 
I of Bankhead-Jones Farm Tenant Act. 
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